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LOGAN | . FRANCO, Defendant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE SECOND Cl RCU T
(Wai | uku Di vi si on)
(CASE NO. 2DTA-11-00364)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakamura, Chief Judge, and Fol ey and G noza, JJ.)

After a bench trial, the District Court of the Second
Circuit (District Court) found Defendant-Appell ant Logan |I.
Franco (Franco) gquilty of operating a vehicle under the influence
of an intoxicant (OVU 1), in violation of Hawaii Revi sed Statutes
(HRS) & 291E-61(a)(3) (Supp. 2014).1

'HRS § 291E-61(a)(3) provides:

(a) A person commts the offense of operating a
vehi cl e under the influence of an intoxicant if the
person operates or assunes actual physical control of a
vehi cl e:
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Franco appeals fromthe Judgnment entered by the
District Court on July 31, 2012. On appeal, Franco contends
that: (1) the District Court erred in denying his notion to
suppress evidence, which was based on a claimthat his breath
test results were obtained in violation of his constitutional and
statutory rights to counsel; (2) the District Court violated his
confrontation rights by admtting exhibits used to lay the
foundation for the introduction of his breath test results; (3)
the District Court erred in trying himin absentia after he
failed to return froma lunchtinme trial recess; and (4) there was
insufficient evidence to support his conviction.? W affirm

| .

We address the issues raised by Franco on appeal as

fol | ows.
A

Franco's breath test results were not obtained in
violation of his constitutional and statutory rights to counsel.
See State v. Wn, 134 Hawai ‘i 59, 332 P.3d 661 (App. 2014), cert.
granted, No. SCWC- 12-0000858, 2014 W. 2881259 (Jun. 24, 2014).
Accordingly, the District Court did not err in denying Franco's
notion to suppress evidence.

B
The foundational exhibits that Franco clainms were
inproperly admtted were not testinonial. See State v. Marshall,

114 Hawai ‘i 396, 401-02, 163 P.3d 199, 204-05 (App. 2007); State
V. Fitzwater, 122 Hawai ‘i 354, 373-74, 227 P.3d 520, 539-40
(2010); Mel endez-Di az v. Mssachusetts, 557 U S. 305, 311 n.1
(2009). Accordingly, the District Court's adm ssion of these
exhibits did not violate Franco's confrontation rights.

(3) Wth .08 or nore grans of al cohol per two
hundred ten liters of breath[.]

’The Honorabl e Bl ai ne J. Kobayashi presided over Franco's
notion to suppress evidence and the Honorable Kel sey T. Kawano
presi ded over Franco's trial.
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C

Franco contends that the District Court erred in trying
himin absentia after he failed to return froma lunchtine trial
recess. Citing State v. Kaulia, 128 Hawai ‘i 479, 291 P.3d 377
(2013), Franco argues that because the District Court did not
engage Franco in an on-the-record colloquy regarding the
significant rights he would be waiving by failing to return for
trial, the District Court erred in finding that he had wai ved the
right to be present by voluntarily absenting hinself fromthe
trial. W conclude that Franco's reliance on Kaulia is m spl aced
and that his argunent is without nerit.

Wth Franco present, trial was held in the norning on
May 11, 2012, with the State calling a witness and presenting his
testinmony. Franco was present when the District Court declared a
recess at about 11:30 a.m and directed the parties to report
back at 1:30 p.m for the resunption of trial. Franco, however,
failed to appear for the resunption of trial. The District Court
asked defense counsel, "[Where's your client?" Defense counsel
responded, "I don't know your Honor. |'ve just been inforned by
the parents that he left during the break. He was not feeling
well. He was disturbed and left.” The District Court took a
recess to consider the matter. The proceedi ngs reconvened at
about 2:00 p.m, and the District Court asked defense counsel if
he had any further information on why his client was not present.
Def ense counsel was unable to provide further information. The
District Court then asked Franco's parents, who were present in
court, if they could explain why Franco had failed to appear.

Franco' father indicated that Franco was "frustrated"
and "fed up" about the way the District Court had handl ed the
case. Franco's father further stated:

It's just -- | guess he's just frustrated and he just

t oday he was sick. I mean that's no excuse though. He
asked me if | could ask himto postpone 'em I said, we
al ready here. You know, |I'm not going to -- if you want,

you go ask him

He was just frustrated and he said this is just, you
know, |I'm going to | ose already, so no sense. There's no

3
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sense even. I told himit's going to be worse if he doesn't
come back, but he chose not to come back, so. | didn't
talk to him I'"ve been trying to contact himand | can't
get him --

The District Court found that Franco had voluntarily absented
himself fromtrial after the trial had commenced and that Franco
had t hereby waived his right to be present during trial. The
District Court then proceeded with the trial.?

We conclude that the District Court did not err in
determ ning that Franco had waived his right to be present at
trial by voluntarily absenting hinself after trial had comenced.
See Hawai ‘i Rul es of Penal Procedure Rule 43(b) (2012) ("The
further progress . . . of the trial to and including the return
of the verdict shall not be prevented and the defendant shall be
considered to have waived the right to be present whenever a
defendant, initially present, . . . is voluntarily absent after
the . . . trial has commenced (whether or not the defendant has
been informed by the court of the obligation to remain during the
trial)[.]"); State v. Vaimli, 134 Hawai ‘i 264, 274-80, 339 P.3d
1065, 1075-81 (App. 2014), cert. granted, No. SCWC 12-0000115,
2015 W 745351 (Feb. 20, 2105).

Franco's reliance on Kaulia is msplaced. 1In Kaulia,
the suprene court stated that "trial courts should endeavor to
advi se the defendant of the | egal consequences of a courtroom
departure, where the defendant announces an intention to | eave
and the trial court has the opportunity to address the defendant
regarding this intention.” Kaulia, 128 Hawai ‘i at 493, 291 P.3d
at 391. Here, Franco did not informthe District Court of his
intention to | eave and absent hinmself fromtrial, and the
District Court did not have the opportunity to address Franco
regarding this intention. Accordingly, Kaulia is inapposite.

D.

3The record indicates that Franco was absent for the
remai nder of the afternoon session on May 11, 2012, but was
present when the trial resuned on May 18, 2012.

4
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There was sufficient evidence to support Franco's
conviction. Franco cites Hawai ‘i Adm nistrative Rul es (HAR)
§ 11-114-6(b)(5) (1993) in arguing that the margin of error for
the Intoxylizer 5000 EN used in this case was .01. However, HAR
8§ 11-114-6(b)(5) refers to the requirements for a valid accuracy
verification test; it does not establish the margin of error for
the Intoxylizer 5000 EN used in this case. The prosecution
i ntroduced evidence that accuracy tests perfornmed on the
| ntoxylizer 5000 EN approxi mately three weeks before its use in
this case resulted in readings that canme within .001 of the known
.20 and .10 solutions tested. No other evidence relating to the
margin of error for the Intoxylizer 5000 EN was presented. Wen
viewed in the light nost favorable to the prosecution, we
conclude that there was sufficient evidence to support Franco's
conviction. See State v. Richie, 88 Hawai ‘i 19, 33, 960 P.2d
1227, 1241 (1998).

.
W affirmthe District Court's Judgnent.
DATED: Honol ul u, Hawai ‘i, May 28, 2015.
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