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APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIVIL NO 09- 1- 2529)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley and Fujise, JJ., with
Nakamura, C.J. concurring and di ssenting separately)

The instant appeal arises froma dispute over two
parcels of land in La‘ie, Oahu: Land Conm ssion Award (LCA)
Nunmber 3741, Apana 4, within Tax Map Key (TMK) No. (1) 5-5-001-
035 (the Kul eana); and a portion of LCA No. 8559: B, Apana 26,
within TMK No. (1) 5-5-001-033 (Parcel 33). Defendant-Appell ant
Lesieli Teisina (Lesieli) and her husband, |ntervenor-

Def endant / Appel | ant Peni si mani Tei si na (Peni si mani) (together,

t he Tei sinas) appeal fromthe Cctober 25, 2012 "Order Ganting
Plaintiff's Mdtion to All ow Overbidding, to ConfirmSale, to
Account For and Direct Rei nbursenment of Expenses and Attorneys'
Fees and to Di sburse Net Proceeds” (Confirmation Order), entered
inthe Crcuit Court of the First Circuit! (circuit court) in
favor of Plaintiff-Appellee Hovey B. Lanbert (Lanbert), "Trustee
under the Hovey B. Lanbert Trust, an unrecorded Revocabl e Living
Trust Agreenent dated April 5, 2002."

1 The Honorable Rhonda A. Nishimura presided.
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The Confirmation Order incorporates by reference the
circuit court's June 20, 2011 "Order Ganting [Lanbert's] Mdtion
for Summary Judgnment Regarding Partition and Title, Filed Apri
26, 2010" (June 20, 2011 Order); Novenber 23, 2011 "Order
Granting [Lanbert's] Mtion: (1) for Summary Judgnent Agai nst
[Penisimani]; (2) for Determ nation of Interests, if any, of [the
Tei sinas] in House on Parcel 33; and (3) for Dissolution of the
Court's Stay Entered August 24, 2011, Filed Septenber 30, 2011"
(Novenber 23, 2011 Order); and February 23, 2012 "Order G anting
in Part and Denying in Part Mdtion of [the Teisinas] to Vacate
the Court's Order of November 23, 2011 To Sell Lot 33 Wthout the
House and | nprovenments, Filed January 5, 2012" (February 23, 2012
Order).

On appeal, the Teisinas contend that the circuit court
erred by:

(1) denying Lesieli's two notions to dismss inits
"Order Denying [Lesieli's] (1) Mdtion to Dismss, Filed January
5, 2011, and (2) Mdtion to Dism ss Conplaint for Failure to Nanme
| ndi spensable Party, Filed January 11, 2011," filed March 22,
2011 (March 22, 2011 Order) and denying her notion for
reconsi deration of those two notions in its "Order Denying
[Lesieli's] Mdtion for Reconsideration of Ganting Summary
Judgnent, Denial of [Lesieli's] Mdtion to Dismss Due to
| ndi spensable Party and Motion to Dismss, Filed March 7, 2011,"
filed May 4, 2011 (May 4, 2011 Order) because Lanbert did not
conply with an earlier court order requiring himto pay
Peni si mani $750;

(2) granting Lanmbert's January 3, 2011 notion for
summary judgnent in its June 20, 2011 Order and Septenber 30,
2011 notion for summary judgnment in its Novenber 23, 2011 Order,
because the Tei sinas own a 10, 000-square-foot portion of Parcel
33 rather than just the house on Parcel 33;

(3) denying the Teisinas' requests for a determ nation
of "the value and use of the Teisinas' enhancenent by the
i nprovenents on Parcel 33" inits: (i) February 23, 2012 Order;
(ii) "Order Denying Motion of [the Teisinas] to 1) Reconsider the

3
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Court's Order Filed February 23, 2012, Ganting and Denying in
Part Teisinas' Mdtion to Vacate the Novenber 23, 2011 Order; 2)
to Hold and [sic] Evidentiary Hearing on Teisinas' Enhancenent of
Parcel 33; and 3) For an Order Allow ng Teisinas to Use Their
Enhancenent Value in Bidding at the Partition Sale of Parcel 33,
Fil ed February 28, 2012" filed May 3, 2012 (May 3, 2012
Enhancenent Val ue Determ nation Oder); (iii) "Order Denying
Motion of [the Teisinas] to Use the Enhancenent Val ue of the

| mprovenents on Parcel 33 in Lieu of a Supersedeas Bond" filed
May 3, 2012 (May 3, 2012 Supersedeas Bond Order); and (iv) the
Tei sinas Hawai ‘i Rules of Civil Procedure (HRCP) Rul e 54(b)
nmotion to certify orders for appeal in its "Order Denying Mtion
of [the Teisinas] for an Order Pursuant to [HRCP Rule] 54(b) to
Certify as Final 1) The [June 20, 2011 Order] ; 2) [Novenber 23,
2011 Order]; 3) [February 23, 2012 Order]; 4) Order Filed May 3,
2012 Denying Teisinas' February 28, 2012 Mtion for

Reconsi deration; 5) Order Filed May 3, 2012 Denyi ng Tei si has
Motion to Use the Enhancenent Value to Parcel 33 in Lieu of a
Super sedeas Bond; and 6) May 3, 2012 Order Denying Tei sinas
Motion for Stay Pending Appeal” filed June 14, 2012 (June 14,
2012 Order);

(4) awarding the Teisinas only $150,000 for enhancenent
val ue and then deducting Lanbert's attorneys' fees and costs from
that award in its Confirmation Order;

(5) denying the Teisinas' notion to disqualify Judge
Ni shimura inits "Order Denying [the Teisinas'] Mdtion to
Di squal i fy Judge Rhonda Nishimura" filed August 6, 2012 (August
6, 2012 Order);

(6) refusing to award or deduct from Lanbert's
attorneys' fees and costs $26,296 for the Teisinas' attorneys'
fees and costs in its Confirmation Order; and

(7) denying in part the Teisinas' notion to vacate the
circuit court's Novenmber 23, 2011 Order in its February 23, 2012
Order, and denying the Teisinas' notion for stay pendi ng appeal
inits "Order Denying [the Teisinas'] Mtion for Stay Pending
Appeal , Filed Cctober 31, 2011" filed May 3, 2012 (May 3, 2012

4
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Order Denying Modtion for Stay) because the Teisinas were entitled
to have a jury determne (1) title to the 10,000 square foot
portion of Parcel 33, and (2) the enhancenent val ue for Parcel 33
resulting fromthe Teisinas' house and inprovenents.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case law, we affirmin part
and vacate in part.

l. This court may review the circuit court's interlocutory
orders because they were either incorporated by reference
into the Confirmation Order, or preceded and are factually
and legally intertwined with the Confirmation O der.

Lanbert contends that this court |acks jurisdiction
over the follow ng issues raised by the Teisinas' appeal because
such issues were addressed in interlocutory orders that were not
designated in the Teisinas' notice of appeal:

(1) whether Lanbert's alleged non-conpliance with Judge
Sabrina S. McKenna's June 3, 2009 Order of Dism ssal dismssing
Civil No. 96-0859-032 (McKenna's Order) prohibited Lanbert from
filing his conplaint for partition and quiet title to the Kul eana
and Parcel 33 (Conplaint), which was addressed in the March 22,
2011 Order and the May 4, 2011 Order;

(2) whether the Teisinas obtained title to Parcel 33
t hrough adverse possession, which was addressed in the June 20,
2011 Order and Novenber 23, 2011 Order;

(3) whether the circuit court erred in denying the
Tei sinas' notion to disqualify Judge Rhonda A. N shinura, which
was addressed in the August 6, 2012 Order; and

(4) whether constitutional due process violations
occurred during various stages of the circuit court proceedi ngs,
vi ol ati ons which, according to the Teisinas, resulted fromthe
March 22, 2011 Order; May 4, 2011 Order; June 20, 2011 O der;

2 Civil No. 96-0859-03 was filed by Lambert's mother, Elizabeth P.
Lanbert, as "Trustee Under That Unrecorded Living Trust Dated March 2, 1984,
As Amended." Lambert was apparently substituted as plaintiff after Elizabeth

Lanmbert passed away.
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Novenmber 23, 2011 Order; February 23, 2012 Order; June 14, 2012
Order; May 3, 2012 Enhancenent Val ue Determ nation Oder; My 3,
2012 Supersedeas Bond Order; May 3, 2012 Order Denying Motion for
Stay; August 6, 2012 Order; and the Confirmation Order.

Wth regard to i ssues addressed by the circuit court's
June 20, 2011 Order, Novenber 23, 2011 Order, and February 23,
2012 Order, Lanbert's argunent is without merit because these
three orders were incorporated by reference into the Confirmation
Order. For the reasons set forth below, Lanbert's argunent is
al so without nerit with regard to the issues addressed by the
circuit court's other interlocutory orders—the March 22, 2011
Order, May 4, 2011 Order, August 6, 2012 Order, June 14, 2012
Order, May 3, 2012 Enhancenent Val ue Determ nation Order, and
August 6, 2012 Order.

Lanbert's reliance on Du Vall v. Lowes Conpanies, Inc.,
278 F. App'x 399 (5th G r. 2008), an unpublished case, is
m splaced. In Du Vall, the extra-jurisdictional orders were
filed after the plaintiff filed his notice of appeal and thus
presents circunstances distinguishable fromthe Teisinas' appeal.
Du Vall, 278 F. App'x at 400.

Lanbert's reliance on Chun v. Bd. of Trustees of
Enpl oyees' Ret. Sys. of State of Hawaii, 92 Hawai ‘i 432, 992 P.2d
127 (2000) is also msplaced. In Chun, the Hawai ‘i Suprenme Court
concluded that it |acked jurisdiction over the circuit court's
denial of a notion to disqualify because the appellants failed to
designate the order denying the notion in their notice of appeal.
Chun, 92 Hawai ‘i at 447, 992 P.2d at 142. The Chun court
expl ai ned that the appellants

filed notices of appeal from (1) the circuit court's October
1, 1998 order granting the Board and the [ Enployees'

Retirement Systemis (ERS)] notion to inpose [Hawai ‘i Rul es
of Appellate Procedure (HRAP)] Rule 11 Sanctions . . . and
(2) the circuit court's October 21, 1998 order

granting . . . attorney's fees. The [appellants] did not

file a notice of appeal fromthe circuit court's July 17
1998 order denying their request to disqualify counsel[.]

A post-judgment order is an appeal able final order,
pursuant to [Hawaii Revised Statutes] 8§ 641-1(a) (1993), if
the order finally determ nes the post-judgment
proceedi ng.
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I nasmuch as the circuit court's July 17, 1998 order

determ ned the rights of the ERS to continue to

retain . . . . its attorney, l|leaving nothing further to be
acconmpli shed on the issue, the order was final

Accordingly, the July 17, 1998 order was an appeal able fina
order.

The notice of appeal "shall designate the judgnment,
order[,] or part thereof appealed from" HRAP Rule 3(c)
(1996) . I nasmuch as [the appellants] did not, in either of
their notices of appeal, designate the July 17, 1998 order
as an order from which an appeal was being taken, they have
not properly appealed it. Accordingly, we |ack appellate
jurisdiction over the propriety of the circuit court's
refusal to disqualify [the attorney].

Id. at 447-48, 992 P.2d at 142-43 (enphasis omtted).

The Chun court noted, however, that the appellants
"argunent that 'the notion to disqualify counsel, which was filed
in the |lower court, was part and parcel of the notion for
attorney's fees' is without nerit. The tw notions raised
di stinct factual and | egal issues, which were resolved in two
separate orders."” 1d. at 448 n.11, 992 P.2d at 143 n.11
(enmphasi s added, brackets omtted). Although the Teisinas
contentions of circuit court error concern issues that were
addressed in separate orders, the issues are factually and
legally intertwined with those underlying the circuit court's
Confirmati on Order and therefore justice requires resol ution of
the issues raised but not properly appeal ed.

Lanbert al so contends that the Teisinas' appeal raises
i ssues outside of the scope of those that fall w thin the Forgay
doctrine, an exception to the separate judgnent rule that was
devel oped in Forgay v. Conrad, 47 U S. 201 (1848). |In Lanbert v.

Teisina, 131 Hawai ‘i 457, 319 P.3d 376 (2014), the Hawai ‘i Suprene
Court held that the "Confirmati on Order neets the requirenments of
appeal ability under the Forgay doctrine,” but did not address

whi ch i ssues coul d be appeal ed by the Teisinas as part of their
appeal fromthe Confirmation Order. Lanbert, 131 Hawai ‘i at 462,
319 P.3d at 381. The suprene court explained that "the Forgay
doctrine permts a direct appeal froma non-final, interlocutory
order or decree that conmands the i medi ate transfer of property,
where the losing party will be subjected to undue hardship and
irreparable injury if appellate review nust wait until the final
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outcone of the litigation." 1d. at 461, 319 P.3d at 380. The
suprenme court further expl ai ned:

Al t hough the October 25, 2012 Confirmation Order does not
command the i nmedi ate execution of the property to Trustee
Lambert, the order confirms the sale to Trustee Lanbert,
directs the conm ssioner to convey the property to Trustee
Lanmbert, and orders the Teisinas to surrender the property
wi thin 30 days of the conveyance. The Confirmation Order
effectively term nates the Teisinas' rights to the property
and they will suffer irreparable injury if appellate review
is postponed until final judgnment.

Id. at 462, 319 P.3d at 381.

It is consistent with the purpose of the Forgay
doctrine for this court to address all of the Teisinas
contentions on appeal because the issues addressed by the
interlocutory orders are intertwined with those addressed by the
Confirmati on Order and therefore not addressing them would result
in delay that would cause the Teisinas to suffer undue hardship
and irreparable injury.

We conclude that the Teisinas' contentions on appeal
rai se i ssues properly before this court.

1. The circuit court did not err in denying the Teisinas
notion to disqualify Judge Ni shinura.

The Tei sinas argue that the circuit court erred in
denying their notion to disqualify Judge N shinmura because they
submtted affidavits in good faith alleging that Judge N shinura
exhi bited bias or prejudice against themand in favor of Lanbert.
The Tei sinas argue, and the affidavits that they filed in support
of their notion, allege that Judge N shinura exhibited bias or
prejudi ce by consistently ruling against themand in favor of
Lanbert. The Teisinas' argunment is without nerit.

Hawai i Revised Statutes (HRS) § 601-7(b) (1993)
provi des, in pertinent part:

8§601-7 Disqualification of judge; relationship

pecuni ary interest, previous judgment, bias or
prej udice.

(b) MVhenever a party to any suit, action, or
proceeding, civil or crimnal, mkes and files an
affidavit that the judge before whom the action or
proceeding is to be tried or heard has a personal bias
or prejudice either against the party or in favor of

8
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any opposite party to the suit, the judge shall be

di squalified from proceedi ng therein. Every such
affidavit shall state the facts and the reasons for
the belief that bias or prejudice exists and shall be
filed before the trial or hearing of the action or
proceedi ng, or good cause shall be shown for the
failure to file it within such time. . . . [N]o
affidavit shall be filed unless acconpanied by a
certificate of counsel of record that the affidavit is
made in good faith.

The Hawai ‘i Suprenme Court has clarified that when
considering an affidavit that alleges bias or prejudice

pursuant to HRS § 601-7, a judge whose

di squalification is sought must take the facts all eged
as true, but can pass upon whether they are legally
sufficient. . . . The reasons and facts for the
belief the affiant entertains must give fair support
to the charge of a bent of m nd that may prevent or

i mpede inmpartiality of judgnent.

Bi as cannot be prem sed on adverse rulings
al one.

Arquette v. State, 128 Hawai ‘i 423, 447-48, 290 P.3d 493, 517-18
(2012) (citations, internal quotation marks, brackets, and
ellipsis omtted).

The circuit court did not abuse its discretion in
denying the Teisinas' notion to disqualify Judge N shinura
because their allegations that she consistently rul ed adversely
to themwere insufficient to establish bias. [1d.

[1l. The circuit court's denial of Lesieli's two nbtions to
dism ss did not constitute reversible error.

The Tei sinas contend that the circuit court erred when
it denied Lesieli's (1) January 5, 2011 notion to dismss inits
March 22, 2011 Order because Lanbert did not pay $750 to
Peni si mani before comencing this second partition action in
viol ation of McKenna's Order; and (2) January 11, 2011 notion to
dismiss inits March 22, 2011 Order because Peni simani was an
i ndi spensabl e party.

A The circuit court did not err in denying Lesieli's
January 5, 2011 notion to dism ss because Lanbert did not
name Penisimani in his conplaint.

McKenna's Order required the Lanbert trustee to pay
$750 for Penisimani's "attorneys fees and costs as a precondition

to filing a subsequent quiet title and partition action agai nst

9
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t hem concerning the Subject Property.” In bringing the instant
case, Lanbert did not name Penisimani as a defendant because
Lanbert believed that Penisimani conveyed his interest in Parcel
33. MKenna's Order did not bar Lanbert fromfiling his quiet
title and partition action in the instant case because it was not
filed against Penisimani. The circuit court did not err by
refusing to dism ss the case on the basis of Lanbert's alleged
nonconpl i ance with Judge McKenna's order.

B. The circuit court did not err in denying Lesieli's
January 11, 2011 notion to dism ss because the renmedy for
failure to join a necessary party is joinder, not dismssal.

The circuit court did not err in denying Lesieli's
January 11, 2011 notion to dism ss because dism ssal was not the
proper remedy for Lanbert's failure to name Penisimani in his
conplaint. HRCP Rule 19 provides:

Rule 19. JOI NDER OF PERSONS NEEDED FOR JUST ADJUDUCATI ON

(a) Persons to be joined if feasible. A person who is
subject to service of process shall be joined as a party in
the action if (1) in the person's absence conplete relief
cannot be accorded anong those already parties, or (2) the
person claims an interest relating to the subject of the
action and is so situated that the disposition of the action
in the person's absence may (A) as a practical matter inpair
or inmpede the person's ability to protect that interest or
(B) |l eave any of the persons already parties subject to a
substantial risk of incurring double, multiple, or otherw se
inconsi stent obligations by reason of the claimed interest.
If the person has not been so joined, the court shall order
that the person be made a party. If the person should join
as a plaintiff but refuses to do so, the person may be made
a defendant, or, in a proper case, an involuntary plaintiff.

(b) Determ nation by Court Whenever Joi nder Not
Feasi bl e. If a person as described in subdivision
(a)(1)-(2) hereof cannot be made a party, the court
shall determ ne whether in equity and good conscience
the action should proceed among the parties before it,
or should be disnmi ssed, the absent person being thus
regarded as indispensable. The factors to be
consi dered by the court include: first, to what extent
a judgment rendered in the person's absence m ght be
prejudicial to the person or those already parties;
second, the extent to which, by protective provisions
in the judgment, by the shaping of relief, or other
measures, the prejudice can be | essened or avoided
third, whether a judgment rendered in the person's
absence will be adequate; fourth, whether the
plaintiff will have an adequate remedy if the action
is dism ssed for nonjoinder.

(Enmphases added.)

10
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HRCP Rul e 19

is divided into two sections, and . . . typically follows
two steps. . . . First, the court nust determ ne whether an
absent party should be joined if feasible according to the
factors listed in subsection (a). Second, if the party
meets the requirements under subsection (a) but it is not
feasible to join the party to the lawsuit, the court must
proceed to [HRCP] Rule 19(b) to determ ne whether it may
deci de the case without the nonparty. If the court nmust
dism ss the lawsuit rather than moving forward without the
absent party, the nonparty is |abeled "indispensable."

Marvin v. Pflueger, 127 Hawai ‘i 490, 499, 280 P.3d 88, 97 (2012)
(footnotes and internal citations omtted).

Peni simani was a "person to be joined if feasible"
under HRCP Rule 19(a). Because the circuit court did not order
he be joined, it did not determ ne whether or not it was feasible
to join himunder step one as set forth by HRCP Rule 19(a),?® and
therefore could not determ ne indispensibility under step two as
set forth by HRCP Rule 19(b). Marvin, 127 Hawai ‘i at 499, 280
P.3d at 97. The circuit court did not err in denying Lesieli's
nmotion to dism ss because Penisimani was not an indi spensabl e

party.

Wth regard to the circuit court's denial of Lesieli's
notion for reconsideration of her two notions to dismss inits
May 4, 2011 Order, the court did not abuse its discretion because
Lesieli presented no "new evidence and/or argunents that could
not have been presented during the earlier adjudicated
nmotion[s]." Ass'n of Apartnent Owmers of Wailea Elua v. Wil ea
El ua Resort Co., 100 Hawai ‘i 97, 110, 58 P.3d 608, 621 (2002).

V. The circuit court erred in granting Lanbert's notions for
summary judgnent.

Summary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elenments of
a cause of action or defense asserted by the parties. The
evi dence nmust be viewed in the |Iight nmost favorable to the
non- novi ng party. In other words, we must view all of the

8 Because Peni si mani became an intervenor at a later stage in the

litigation, we conclude that it was feasible to join her prior to ruling on
summary judgment.

11
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evidence and inferences drawn therefromin the |ight nost
favorable to the party opposing the notion.

Nuuanu Valley Ass'n v. City & Cnty. of Honolulu, 119 Hawai ‘i 90,
96, 194 P.3d 531, 537 (2008) (brackets omtted) (quoting Kahale
v. City & Chty. of Honolulu, 104 Hawai ‘i 341, 344, 90 P.3d 233,
236 (2004)).

A The circuit court erred in granting Lanbert's "Motion
for Summary Judgnment Regarding Partition and Title [to
Parcel 33]" filed January 3, 2011 (Lanbert's First M3J)
because Lesieli's interest in Parcel 33 was a genui ne issue
of material fact.

The Tei sinas contend that the circuit court erred in
granting Lanmbert's First MSJ in its June 20, 2011 Order and
“"Motion: (1) For Summary Judgnment Against [Penisimani]; (2) For
Determ nation of Interests, If Any, of [the Teisinas] in House on
Parcel 33; and (3) For Dissolution of the Court's Stay Entered
August 24, 2011" filed Septenber 30, 2011 (Lanbert's Second MSJ)
inits Novenber 23, 2011 Order because (1) a quitclaimdeed from
Peter Lua to the Teisinas (Lua quitclaimdeed) conveyed a 10, 000
square foot portion of Parcel 33 to the Teisinas "as tenants by
the entirety as husband and wife,"” and (2) the Teisinas gai ned
ownership of Parcel 33 by adverse possession. Lanbert argues
that the circuit court did not err in granting his notions for
summary judgnent because the Teisinas did not establish adverse
possessi on.

Quiet title and partition is appropriate only when the
plaintiff-nmvant establishes that his title is superior to that
of the defendant. See Alexander & Baldwin, Inc. v. Silva, 124
Hawai ‘i 476, 482, 248 P.3d 1207, 1213 (App. 2011) (holding that
when both parties put forth evidence of title, the court nust
determ ne "which party has title superior to that of the other
party" because a defendant's superior title prevents the
plaintiff fromquieting title) (citing Harrison v. Davis, 22 Haw.
465, 466 (Haw. Terr. 1915)). 1In addition to establishing
superior title, the plaintiff-novant nust al so show "that there
is no genuine issue of material fact regarding the
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defendant-claimant's interest[.]" Al exander & Baldw n, at 485,
248 P.3d at 1216.

In the instant case, the parties do not dispute that
Lanbert has superior title, but they do dispute Lesieli's
interest in Parcel 33.

Lanbert's First MSJ argued that the "Consolidation, Co-
Tenancy and Subdi vi si on Agreenent" (Co- Tenancy Agreenent),* which
was entered into by Lanbert's nother, Elizabeth, and Lua on Apri
18, 1986, was void due to fraud on the part of Lua and therefore
Lua owned "only a 3/2912 interest in Parcel 33, which calcul ates
to approximately 103.9 square feet" and Lesieli had a 3/5824
interest in Parcel 33 rather than title to a 10,000 square foot
portion of Parcel 33. Lanbert's First MSJ included a Certificate
of Title stating that Lua inherited his interest in Parcel 33
fromhis father in 1986 and conveyed a 10, 000 square foot portion
of Parcel 33 to the Teisinas in 1991. Lanbert's First MSJ al so
i ncluded Lanbert's declaration that the Co-Tenancy Agreenent was
i nduced by fraud on the part of Lua and therefore void.

In her opposition to Lanbert's First MsJ, Lesiel
contended, inter alia, that the parties disputed "the footage
anount and title of property ownership belonging to [Lesieli]"
and whet her Lesieli owned her portion of Parcel 33 through
adverse possession. Lesieli argued that she and Peni si man
"purchased the 10,000 [square foot portion] of Parcel 33 in 1991
as husband and wife, joint tenants[,]" and acquired the property
by adverse possessi on because she and Peni simani had "been in

open, exclusive, continuous, hostile and notorious possession of
the property since 1991[.]" Lesieli supported her opposition
with a copy of the Lua quitclaimdeed.

4 The Co- Tenancy Agreement provided that Elizabeth P. Lambert
(El'i zabeth) owned 43% (0.856 acres) and Peter K. Lua, Sr. (Lua) owned 57%
(1.144 acres) of Parcel 33 as cotenants. The Co-Tenancy Agreenent further
provi ded that a surveyor determ ned Parcel 33 to consist in 2.565 acres and
therefore agreed to divide their ownership of the surveyed |and according to
their co-tenancy interests; "therefore [Elizabeth's] portion shall be equal to
1.103 acres (43% of 2.565 acres) and [Lua's] portion shall be equal to 1.462
acres (57% of 2.565 acres)."

13
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In its June 20, 2011 Order granting Lanbert's First
MBJ, the circuit court concluded that Lanbert had a "6769/10976"
undi vided interest in Parcel 33 and that Lesieli had a "3/5824"
undi vided interest in Parcel 33. The circuit court also
concl uded that the Co-Tenancy Agreenent was void and therefore
had no effect on the conveyance of Parcel 33.

View ng the evidence in a light nost favorable to
Lesieli, we hold that the circuit court erred in granting
Lanbert's First MSJ because Lesieli's interest in Parcel 33 was a
genui ne issue of material fact. Nuuanu Valley Ass'n, 119 Hawai ‘i
at 96, 194 P.3d at 537. Wether Lesieli has title to 10,000
square feet of Parcel 33 or a 3/5824 interest in Parcel 33 was an
i ssue of fact to be determned at trial, not on summary judgnent.

We also hold that Lesieli's argunent that she acquired
the 10, 000 square foot portion of Parcel 33 by adverse possession
is without nerit because she has not established possession for
the required twenty-year period. See HRS § 669-1(b) (1993)
(providing that an action to establish "title to a parcel of real
property of five acres or |ess may be brought by any person who
has been in adverse possession of the real property for not |ess
than twenty years"). Lesieli alleged that she lived on the
property since 1991 and the Conplaint was filed in 2009.

We al so hold that the circuit court also erred in
ruling on Lanbert's First MSJ because Penisinmani was not yet a
party to the suit, was a person to be joined if feasible under
HRCP Rul e 19(a), and the circuit court had not ordered he be
joined. D sposition of the issue of whether Penisimani had any
interest in Parcel 33 was necessary to determne Lesieli's
interest in Parcel 33 because Lesieli clained that she and
Peni si mani acquired a 10,000 square foot portion of Parcel 33 as
tenants in common, husband and wife, through the Lua quitclaim
deed. Because Penisinmani was not a party when the circuit court
ruled on Lanbert's First M5J, he did not have the opportunity to
protect his alleged interest in Parcel 33. Under HRCP Rul e
19(a), the circuit court should have ordered Lanbert to join
Peni simani as a party. This error, however, was harm ess because

14
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Peni si mani subsequently intervened and represented his alleged
interest in Parcel 33 while opposing Lanbert's Second MSJ.

We therefore vacate the portion of the circuit court's
June 20, 2011 Order that ruled on Lesieli's interest in Parcel
33. The renmainder of the circuit court's June 20, 2011 Order is
af firnmed.

B. The circuit court erred in granting Lanbert's Second
MBJ because Penisimani's interest in Parcel 33 was a genui ne
i ssue of material fact.

In his Second MSJ, Lanbert contended that Penisinmani
conveyed all of his interest in Parcel 33 "to Etuate Sinilau Fa
aka Edward Sinilau Fa and Joel ene Noel ani Cazinero Fa" (the Fas)
when he attenpted to convey 0.023 acres (1,001.88 square feet) by
qui tcl ai m deed recorded on March 21, 1997 (Fa quitclaimdeed)
because pursuant to the circuit court's June 20, 2011 Order,

Peni simani only owned 51.95 square feet. In his opposition to
Lanbert's Second MSJ, Penisimani contended that he owned 10, 000
square feet of Parcel 33 as tenants by the entirety with Lesieli.
I n support of his opposition, Penisimani filed his Cctober 12,
2011 decl aration, the August 31, 2011 affidavit of Peter Lua, and

ot her supporting declarations and exhibits. In its Novenber 23,
2011 Order, the circuit court ruled that Penisimani "has no title
or interest in [Parcel 33]." At the Cctober 25, 2011 hearing on

Lanbert's Second MSJ, the circuit court stated that Lua's
decl aration that he sold Parcel 33 to the Teisinas as husband and
wi fe woul d not "change the court's m nd regardi ng what was his
intent because . . . it doesn't say tenants by the entirety on
the deed itself.”™ The circuit court further stated that Lua's
decl aration was not adm ssi bl e evidence by which the Teisinas
could "raise a genuine issue of material fact as to title."
View ng the evidence in a |ight nost favorable to
Peni simani, we hold that the circuit court erred in granting
Lanbert's Second MSJ because Penisinmani's interest in Parcel 33
was a genuine issue of material fact. Nuuanu Valley Ass'n, 119
Hawai ‘i at 96, 194 P.3d at 537. |In other words, the parties
di sput e whet her Penisimani and Lesieli acquired a 10,000 square
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foot portion or a 103.9 square foot portion of Parcel 33 and this

di sputed fact is material to the determ nation of Penisimni's

current interest, if any, in Parcel 33. Penisimani's interest in

Parcel 33 was an issue of fact to be determned at trial, not on

summary judgnent.

We therefore vacate the portion of the circuit court's
Novenber 23, 2011 Order that ruled on Penisimani's interest in
Parcel 33. The remainder of the circuit court's Novenber 23,
2011 Order is affirned.

V. The Teisinas fail to present discernable argunents with
regard to their contentions that the circuit court erred (1)
in the timng and anmount of its enhancenent val ue
determ nation and (2) by not having a jury determne title
and enhancenent val ue.

The Tei sinas contend that the circuit court erred in
ordering the sale of Parcel 33 before determ ning the enhancenent
val ue of the house built by themon Parcel 33. The Teisinas al so
contend that the circuit court erred in assessing an enhancenent
val ue of only $150, 000 because the house allegedly had an
appr ai sed val ue of $393,000 and the Teisinas allegedly spent at
| east $350, 000 buil ding the house. The Tei sinas provide no
support for these contentions.

The Tei sinas also contend that the circuit court erred
in denying their notion to vacate its Novenber 23, 2011 Order in
its February 23, 2012 Order, and their notion for stay pending
appeal inits May 3, 2012 Order Denying Motion for Stay. The
Tei sinas contend they were entitled to have a jury determne (1)
title to the 10,000 square foot portion of Parcel 33, and (2) the
enhancenent value for Parcel 33 resulting fromthe Tei sinas
house and i nprovenents. To support this contention, the Teisinas
cite HRS 8§ 668-8 (1993), the Seventh Amendnent of the United
States Constitution, and section 13 of the Hawai ‘i Constitution.
Lanbert argues that the Teisinas waived their right to a jury
trial by not demanding a jury trial.

The Teisinas' contentions are not supported by
di scernabl e argunents and therefore deened waived. Int'l Sav.
and Loan Ass'n, Ltd. v. Carbonel, 93 Hawai ‘i 464, 473, 5 P.3d
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454, 463 (App. 2000) ("An appellate court need not address

matters as to which the appellant has failed to present a

di scernible argunent."); Hawai ‘i Rul es of Appellate Procedure

Rule 28(b)(7)&(8) (providing that the appellant's opening bri ef

nmust include reasons for the appellant's contentions, cite

authorities in support of the reasons, and quote the authorities
when appropriate).

VI. The circuit court's attorneys' fees and costs determ nations
relative to the parties' interests in Parcel 33 were
dependent on its erroneous grants of sumrary judgnent.

The Teisinas argue that the circuit court erred in
awar di ng Lanbert $58,479.13 in attorneys' fees and costs and
deducting that anmount fromthe Teisinas' enhancenent val ue award
because Lanbert "owns about 61.67% of [Parcel 33 and the
Kul eana], so he should pay his own share of his own attorneys'
fees and costs.” The Teisinas also argue that the circuit court
erred in refusing "to award the Tei sinas their requested
attorney's fees and costs of about $26,296" "on the enhancenent
i ssue per HRS § 668-17 [(1993])."

In partition cases, costs are generally "apportioned
between the parties according to their respective interests”
because "all parties to the suit are presuned to be
proportionately benefited [sic] by all of the steps in which
costs are incurred." Lal akea v. Laupahoehoe Sugar Co., 35 Haw.
262, 298 (Haw. Terr. 1939). "HRS § 668-17 applies to attorney's
fees and costs incurred pursuant to a quiet title action which is
necessary to the acconplishnent of a partition proceeding."”

Keal amakia v. Heirs of Kanpbehal au, 68 Haw. 429, 430, 717 P.2d

516, 518 (1986). HRS § 668-17 provides, in pertinent part:

8§668-17 Costs. All costs of the proceedings in
partition shall be paid by the plaintiff in the first
instance, but eventually by all of the parties in proportion
to their interests[.] . . . In addition to costs of the
proceedi ng the judge may all ow any fee or fees for |ega
services rendered by the attorneys for any of the parties,
and apportion the sanme for costs for payment by and between
the parties or any of them all as to the judge shall seem
equitable in the light of the services performed and the
benefits derived therefrom by the parties, respectively.
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The circuit court's Confirmation Order incorporated by
reference its June 20, 2011 Order and its Novenber 23, 2011

Oder. The circuit court concl uded that

13. G ven that the Court has found that the
Tei sinas' house is worth $150, 000. 00 of the confirmed
$425, 000. 00 purchase price of Parcel 33 (i.e., approximtely
35% of the purchase price), it is appropriate that the
Tei si nas' house bear 150/425ths of the fees and costs
incurred in this partition as attributed to Parcel 33 and
that the land comprising Parcel 33 bear 275/425ths of the
fees and costs incurred in this partition as attributed to
Parcel 33.

The circuit court ordered the Teisinas to pay
$58,479.13 in attorneys' fees and costs relative to their
$150, 000 enhancenent val ue award, and Lanbert to pay $66, 118. 46
and Lesieli to pay $55.23 in attorneys' fees and costs relative
to their interests in Parcel 33. Accordingly, the circuit court
did not abuse its discretion in awarding attorneys' fees and
costs because it based its determ nations on the parties
respective interests in Parcel 33. However, because the circuit
court's June 20, 2011 Order and Novenber 23, 2011 Order are
vacated in part on account of the Teisinas' interests in Parcel
33 equating to genuine issues of material fact, the Confirmation
Order nust al so be vacated in part with regard to the attorneys'
fees and costs determnations that relied on the court's
determ nation of the parties' respective interests in Parcel 33.

Ther ef or e,

| T 1S HEREBY ORDERED that the follow ng orders of the
Crcuit Court of the First Crcuit are affirned:

(1) "Order Denying Defendant Lesili [sic] Teisina's (1)
Motion to Dismss, Filed January 5, 2011, and (2) Mdtion to
Di smss Conplaint for Failure to Nane |Indi spensable Party, Filed
January 11, 2011," filed March 22, 2011

(2) "Order Denying Defendant Lesili [sic] Teisina's
Motion for Reconsideration of Ganting Summary Judgnent, Deni al
of Defendant Teisina's Mdtion to Dismss Due to |Indispensable
Party and Motion to Dismss, Filed March 7, 2011," filed My 4,
2011;
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(3) "Order Denying Mtion of Defendant Lesieli Teisina
and I ntervenor Penisimani Teisina to 1) Reconsider the Court's
Order Filed February 23, 2012, Ganting and Denying in Part
Tei sinas' Mdtion to Vacate the Novenber 23, 2011 Order; 2) to
Hol d and [sic] Evidentiary Hearing on Teisinas' Enhancenent of
Parcel 33; and 3) for an Order Allowi ng the Teisinas to Use Their
Enhancenent Value in Bidding at the Partition Sale of Parcel 33,
Fil ed February 28, 2012" filed May 3, 2012;

(4)"Order Denying Defendant Lesieli Teisina' s and
I ntervenor Teisina' s Mdttion for Stay Pendi ng Appeal, Filed
Cct ober 31, 2011" filed May 3, 2012;

(5) "Order Denying Mtion of Lesieli Teisina and
| ntervenor Penisimani Teisina for an Order Pursuant to Rul es
54(b) to Certify as Final 1) The June 20, 2011 Order Granting
Summary Judgnent on Partition and Title; 2) Novenber 23, 2011
Order Order Ganting Plaintiff's Mtion For Summary Judgnent
agai nst the Intervenor Teisina Determining the Interests of
Teisinas in the House on Parcel 33, and for Dissolution of the
Court's Stay Order of August 24, 2011; 3) February 23, 2012 Order
Granting and Denying Teisinas' Mtion to Vacate the Novenber 23,
2011 Order to Sell Lot 33 Wthout the House and | nprovenents; 4)
Order Filed May 3, 2012 Denying Teisinas' February 28, 2012
Motion for Reconsideration; 5) Oder Filed May 3, 2012 Denyi ng
Tei sinas' Mdttion to Use the Enhancenent Value to Parcel 33 in
Li eu of a Supersedeas Bond; and 6) May 3, 2012 Order Denying
Tei sinas' Mdttion for Stay Pending Appeal " filed June 14, 2012;
and

(6) "Order Denying Defendant Lesieli Teisina and
I nt ervenor Penisinmani Teisina's Mdtion to Disqualify Judge Rhonda
Ni shimura" filed August 6, 2012.

It is FURTHER ORDERED that the followi ng orders entered
inthe Crcuit Court of the First Crcuit are vacated in part and
affirmed in part, and this case is remanded for proceedi ngs
consistent with this order:
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(1) "Order Ganting Plaintiff's Mtion for Summary
Judgnent Regarding Partition and Title, Filed April 26, 2010"
filed June 20, 2011;

(2) "Order Ganting Plaintiff's Mtion: (1) for Summary
Judgnent Agai nst Intervenor Penisimani Teisina; (2) for
Determ nation of Interests, if any, of Intervenor Peni simani
Tei sina and Defendant Lesieli Teisina in House on Parcel 33; and
(3) for Dissolution of the Court's Stay Entered August 24, 2011
Fil ed Septenber 30, 2011" filed Novenber 23, 2011; and

(3) "Order Ganting Plaintiff's Mdtion to All ow
Overbidding, to Confirm Sale, to Account For and Direct
Rei mbur senment of Expenses and Attorneys' Fees and to D sburse Net
Proceeds"” filed Cctober 25, 2012.

DATED: Honol ul u, Hawai ‘i, March 31, 2015.
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