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NO. CAAP-14-0000912

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
SUSAN A. CHI N, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 12-1-1325)

SUMMARY DI SPOSI TI ON. ORDER
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Susan A. Chin (Chin) appeals froma
June 6, 2014 Amended Judgnment of Conviction and Sentence entered
inthe Crcuit Court of the First Circuit! (Crcuit Court). Chin
was convicted of Theft in the Second Degree in violation of
Hawai i Revi sed Statutes (HRS) § 708-831(1)(b) (Supp. 2008) and
sentenced to five years inprisonnent. On appeal, Chin contends
that the Grcuit Court erred in denying her Mtion for Judgnent
of Acquittal and that there was insufficient evidence to support
her conviction.

Chin raises two points of error on appeal, contending
that the GCrcuit Court erred in denying Chin's Mtion for
Judgnent of Acquittal at the close of the State's case, and that

! The Honorable Karen S. S. Ahn presided.
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the evidence in the case failed to establish beyond a reasonabl e
doubt Chin's guilt of Theft in the Second Degree.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Chin's points of error as foll ows.

The State charged Chin with Theft in the Second Degree
in violation of HRS § 708-831(1)(b). HRS § 708-830 (2014)?
provides, in relevant part:

§ 708-830 Theft. A person commits theft if the

person does any of the foll ow ng

(1) Obt ai ns or exerts unauthorized control over
property. A person obtains or exerts
unaut hori zed control over the property of
another with intent to deprive the other of the
property.

(2) Property obtained or control exerted through
deception. A person obtains, or exerts contro
over, the property of another by deception with
intent to deprive the other of the property.

HRS § 708-831(1) provides, in relevant part:

§ 708-831 Theft in the second degree. (1) A person
commts the offense of theft in the second degree if the person
commits theft:

(a) Of property fromthe person of another;

(b) Of property or services the value of which
exceeds $300].]

Chin argues that the State failed to prove beyond a
reasonabl e doubt that Chin exerted unauthorized control over
Conmpl ai nant Dreama Burcham's (Burchamls) noney with the intent to
deprive Burchamthereof. Specifically, Chin argues that "there
was never any evidence provided the trier of fact that [Chin]
ever communi cated with [Burchaml.” Chin contends that the "nere
fact that Chin was the subscriber of the cell phone nunber
Burcham cal | ed, does not itself prove that Burcham spoke to
Chin."

As the State argues, however, the tel ephone records
showi ng calls nmade back and forth between Chin's tel ephone nunber
and Burchani s tel ephone nunber during the relevant tine period
provi de strong circunstantial evidence that "Herrina Col by"

2 HRS § 708-830 has remai ned unchanged since 2008
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either was Chin or was acting on Chin's behalf. The evidence
presented at trial also showed that Chin was the account hol der
for the alternative email address listed on the email account
fromwhich "Herrina Col by" communi cated w th Burcham during the
rel evant time period, further suggesting that "Herrina Col by" was
Chi n.

Additionally, the State presented testinony froma
Honol ul u Police Departnent (HPD) officer that HPD had not been
able to confirmthe existence of anyone named "Herrina Col by."
Based on this evidence, viewed in the light nost favorable to the
State, a reasonable mnd mght fairly conclude that Chin had
communi cated w th Burcham and that Chin had obtained or exerted
control over Burcham's property with the intent to deprive
Bur cham t her eof under HRS § 708-831(1)(b). See State v. Walton
133 Hawai ‘i 66, 90, 324 P.3d 876, 900 (2014).

Chin al so appears to argue that because Burchani s
$9, 000 check did not clear until Decenber 10, 2008, Burcham s
paynment for the condom niumrentals was not received by the
Novenber 30, 2008 deadline. Consequently, she submts, under the
terms |isted on the Novenber 14 and Novenber 18, 2008 invoi ces,
Burcham forfeited all deposits and paynents made, and Chin was
entitled to retain Burchanis noney.

The State responds that this interpretation of the
terms is "contrary to comobn sense"” and not what Burcham
understood the terns to nmean. Burchamtestified:

I was told [the full amount] would be charged to ny credit
card or the roons would go back into the pool, that they
woul d either charge nmy credit card five percent, which is
why | said | would write a check, or we would | ose our
rental spot. Not | ose the nmoney, was never told that we
woul d | ose the nmoney.

| ndeed, even assum ng the invoice could be considered
"contractual ," the actual |anguage in the invoices does not state
that failure to pay wwthin thirty days of the rental date would
result in Burchamboth forfeiting the full amunt due and | osing
the opportunity to rent the units. Rather, it states, in
rel evant part:
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Total is due in full 30 days prior check-in. Otherwi se the
entire amount will be charged to the card holder's credit
card plus any fees applied or the condo(s) will be re-rented
to protect the owner's interest.

In addition, Chin does not argue, and in fact denies,
that she was "Herrina Col by." Rather, Chin maintains that she
was nerely the final recipient of Burchams $9, 000 check.

Def ense counsel argued repeatedly during closing statenents that
Chin was not "Herrina Colby.” As Chin was not a party to the

al | eged agreenent between "Herrina Col by" and Burcham Burcham s
purported failure to performunder that agreenment woul d not
entitle Chin to keep the $9,000 that was deposited into her

per sonal bank account.

Chin also argues that the State failed to prove Chin's
gui |t beyond a reasonabl e doubt because it "left unanswered” the
"obvi ous questions"” of whether Chin's |andlord, Eddie Ching, was
al so the owner of a rental unit at Discovery Bay and whether the
$5, 000 check Chin wote to Ching constituted a | egitinmte paynment
for one of the units Burchamattenpted to rent. Chin provides no
case law to support the proposition that the State is required to
address every possible question or theory that may weigh in the
defendant's favor in order to prove the defendant's guilt beyond
a reasonabl e doubt, and we find none.

We concl ude that based "upon the evidence viewed in the
I ight nost favorable to the prosecution and in full recognition
of the province of the [jury], a reasonable mnd mght fairly
conclude [Chin's] guilt beyond a reasonable doubt."” Walton, 133
Hawai ‘i at 90, 324 P.3d at 900. Thus, the Grcuit Court did not
err in denying Chin's Mtion for Judgnment of Acquittal. W
further conclude that there was substantial evidence to support
the jury's guilty verdict. See id.
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For these reasons, we affirmthe Crcuit Court's June
4, 2014 Judgnent of Conviction and Sentence.
DATED: Honol ul u, Hawai ‘i, June 12, 2015.

On the briefs:
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