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NO. CAAP- 13- 0003520
| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
DI ANE SM TH, Petitioner-Appell ee,

V.
JAMES R SM TH, Respondent - Appel | ant .

APPEAL FROM THE FAM LY COURT OF THE THIRD CIRCUI T
(FC-DA NO. 13- 1- 0083)

SUMMARY DI SPOSI TI ON ORDER
(By: Fol ey, Presiding Judge, Fujise and G noza, JJ.)

Respondent - Appel l ant James R Smth (Janes) appeal s
fromthe "Order on Evidentiary Hearing Held July 16, 2013"
entered on August 20, 2013 in the Famly Court of the Third
Circuit (famly court).! On February 6, 2013, Petitioner-
Appel l ee Diane Smth (Diane) submtted a Petition for an O der
for Protection (Petition) pursuant to Hawaii Revised Statutes
(HRS) Chapter 586 agai nst her ex-husband Janes. The famly court
i ssued a tenporary restraining order (TRO, and subsequently
conducted a hearing on the Petition on February 19, 2013.2 The
famly court then entered an Order for Protection pursuant to
HRS § 586-5.5 (2006), which ordered Janmes to continue to vacate
the residence, and also restricted himfrom contacting or
t hreateni ng D ane, passing within 100 yards of their residence,

1 The Honorable Diana L. Van De Car presided, unless otherwi se noted.

2 The Honorable Anthony K. Barthol omew presided and issued the order.
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or comng within 100 feet of her, to remain in effect until
February 5, 2016. After a further evidentiary hearing on
July 16, 2013, the famly court ruled that the O der for
Protection shall remain in full force and effect.

On appeal, Janes contends the famly court erred when
it: (1) msstated that Janes had the burden to show why the TRO
shoul d not continue, despite the court's later correction on that
i ssue; (2) ordered Janes to vacate the residence; and (3) found
t hat domestic abuse occurred or was likely to recur.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Janes's
poi nts on appeal as follows and affirm

(1) Inits August 20, 2013 witten order, the famly
court corrected its prior msstatenent of the applicable burden
of proof during the July 16, 2013 hearing. W thus concl ude that
the famly court's m sstatenment during the hearing was harnl ess
error.

HRS § 586-5.5(a) provides:

§ 586-5.5 Protective order; additional orders. (a) If,
after hearing all relevant evidence, the court finds that
the respondent has failed to show cause why the order should
not be continued and that a protective order is necessary to
prevent donmestic abuse or a recurrence of abuse, the court
may order that a protective order be issued for a further
fixed reasonable period as the court deens appropriate

"[T] he order to a respondent to show cause is a direction from
the court to appear at a hearing to answer and to respond to the
petition's allegations, rather than a mandate which places the
burden on the respondent of initially going forward wth evi dence
to prove the negative of the allegations.” Kie v. MMhel, 91
Hawai ‘i 438, 442, 984 P.2d 1264, 1268 (App. 1999).

Hawai ‘i Fam |y Court Rules (HFCR) Rule 61 provides:

No error in either the adm ssion or the exclusion of
evidence and no error or defect in any ruling or order or in
anything done or omtted by the court or by any of the
parties is ground for granting a new trial or for setting
aside a verdict or for vacating, modifying, or otherwi se
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di sturbing a judgment or order, unless refusal to take such
action appears to the court inconsistent with substanti al
justice. The court at every stage of the proceedi ng nust
di sregard any error or defect in the proceeding that does
not affect the substantial rights of the parties.

(Enmphasi s added.) The question is therefore whether the famly
court's initial msstatenent of the burden of proof resulted in
substantial prejudice to Janes. See In re Doe, 100 Hawai ‘i 335,
343, 60 P.3d 285, 293 (2002).

During the hearing on July 16, 2013, the famly court
told Janmes that it was his burden to show why the Order for
Protection should not continue. The famly court did not
reference the applicable burden in giving its oral ruling and
there is no indication that it relied on the wong standard in
reaching its decision. Oher than generally claimng that the
famly court's error affected his tactical decisions during the
heari ng, Janmes does not explain what he woul d have done
differently or how the court's msstep affected his presentation
of evidence.

Moreover, in its August 20, 2013 witten order, the
famly court acknow edged its m stake and clarified that Di ane
"has the burden of proving the allegations in her petition, i.e.,
that a protective order is necessary to prevent donestic abuse as
defined in 8 586-1 or a recurrence thereof; the court finds that
Petitioner has net this burden by a preponderance of the
evidence." Thus, it is clear that the famly court applied the
correct burden of proof and the m sstatenent did not affect the
outconme. See SCv. IC No. CAAP-11-0000398, 2012 W. 3555417 at
*5, 128 Hawai ‘i 130, 284 P.3d 223, (App. Aug. 16, 2012, anmended
Sept. 12, 2012) (SDO (concluding that the adm ssion of certain
chal I enged exhi bits was harnl ess error where there was no
mat eri al or substantial effect on the fam |y court's decision).

G ven the record in this case, we conclude that the
famly court's initial msstatenent of the applicable burden of
proof did not affect Janmes's substantial rights and was therefore
harm ess error.
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(2) The famly court did not abuse its discretion by
ordering that Janes vacate the residence. HRS § 586-5.5(a)
provi des that a protective order may be issued for a "fixed
reasonabl e period as the court deens appropriate[,]" and may
i nclude orders stated in the TRO which can include enjoining the
respondent from"[e]ntering or visiting the protected party's
residence.” See HRS § 586-4(a)(3) (2006). Janes does not offer
any substantive argunent regarding the famly court's all eged
error, and it is therefore waived. Hawai‘i Rules of Appellate
Procedure (HRAP) Rule 28(b)(7). Even if we were to address the
i ssue, Janes does not present any |legal authority in support of
his argunment or point to anything in the record indicating that
the court may have abused its discretion. Although Janes and
Di ane own the residence as joint tenants, it appears that Janes
had been in and out of the hospital and residing at various care
homes. G ven the | ack of any cogni zabl e | egal argunent
suggesting otherw se, we conclude that the famly court did not
exceed the bounds of reason or disregard rules or principles of
| aw, and accordingly did not abuse its discretion. See Coyle v.
Conpt on, 85 Hawai ‘i 197, 206-07, 940 P.2d 404, 413-14 (App. 1997)
(hol di ng that HRS Chapter 586 does not unreasonably infringe upon
a person's freedom of novenent); Lite v. McCure, No. 29107, 2009
W. 1263099, at *2, 120 Hawai ‘i 386, 206 P.3d 472 (App. My 8,
2009) (SDO (holding that the famly court did not abuse its
di scretion by setting a ten-year termfor a protective order
"[1]n the absence of any legal inpedinent to a termof ten
years").

(3) The famly court's findings of past donmestic abuse
and that a protective order was necessary to prevent future acts
of donestic abuse were supported by substantial evidence, and
were not clearly erroneous.

[ T] he question on appeal is whether the record contains
"substantial evidence" supporting the famly court's
determ nations, and appellate review is thereby limted to
assessing whet her those determ nations are supported by
"credi bl e evidence of sufficient quality and probative
value." In this regard, the testimny of a single witness,
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if found by the trier of fact to have been credible, wil
suffice.

In re Doe, 95 Hawai ‘i 183, 196, 20 P.3d 616, 629 (2001)
(citations omtted).

"Donestic abuse"” is defined, in part, as "[p]hysical
harm bodily injury, assault, or the threat of inmm nent physical
harm bodily injury, or assault, extrene psychol ogi cal abuse or
mal i ci ous property damage between fam ly or household nenbers[.]"
HRS § 586-1 (2006).°3

"Extrenme psychol ogi cal abuse" is defined as
i ntentional or know ng course of conduct directed at an
i ndi vi dual that seriously alarnms or disturbs consistently or
continually bothers the individual, and that serves no legitimte
pur pose; provided that such course of conduct woul d cause a
reasonabl e person to suffer extrenme enotional distress.”

HRS § 586- 1.

Di ane all eged that Janes engaged in a course of conduct
that continually bothered her, which included | eaving threatening
voi ce nessages, arguing with her, and accusing her of stealing
his mail and possessi ons.

In her initial Petition for a protective order, D ane
asserted that Janes's physical and nental issues had been
wor seni ng since August 2012 and that he had been in and out of
treatnment several tinmes. At the July 16, 2013 hearing, D ane
provi ded nore detail about Janes's behavior, testifying that he
had "becone erratic due to severe bipolar disease and denenti a,
and his aggressive and hostil e behavior has escalated[]" and that
he "has been advi sed that he needs 24-hour supervision in a care
horne. " She testified that Janmes made several threatening
phone calls demandi ng possessions while in the hospital,

i ncluding one in which he warned "[d]on't nmake nme break the door
down." According to Diane, Janes signed hinself out of the care
home and returned to their residence on January 10, 2013. During

an

3 Diane and James fall within the definition of a "famly or househol d
menber" under HRS 8§ 586-1, which includes former spouses.
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this time at their residence, Janes "becane very agitated, angry
and threatening" and clained that D ane had stolen or thrown away
sone of his val uabl e possessions. Diane stated that Janmes pushed
her once and raised his netal cane, yelling "[i]t's ny house and
| can do anything | want."” Janes was readmtted to the hospital
on January 20, 2013, and he continued to | eave | ong nessages
harassi ng Diane. Diane feared that Janes's behavi or woul d worsen
if allowed to return to the house, and the record indicates that
she filed the initial Petition because Janes said he woul d be
com ng hone soon.

Diane further testified that since the TRO had been in
effect, Janes had called the cable conpany trying to get her
utilities cut off, wthheld mail, reported her to the police for
vari ous of fenses, and violated the TRO by sendi ng her nail
directly. D ane clained that "[g]iven his nental deterioration
and hostility I would never again feel safe [] to be alone with
him"

In addition, Shelly Shepherd, a friend of Diane's,
testified that she once wi tnessed Janes pin D ane up against a
wal |, and al so stated that, in her view, James had becone
i ncreasingly agitated and aggressive towards Di ane, and was
causing Diane a great deal of nental distress.

The famly court found that D ane "has net her burden
of proving, by a preponderance of the evidence, that a protective
order is necessary to prevent donestic abuse or a recurrence of
donestic abuse[]" and that "[t]here was sufficient evidence
presented at the hearing which the court finds credible that,
that it is nore likely [than] not that a protective order is
necessary to prevent 'donmestic abuse.'" Based on the record,
there was substantial evidence to support the famly court's
finding that there was past donestic abuse and that the
protective order was necessary to prevent future donestic abuse.

Ther ef or e,
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| T I S HEREBY ORDERED t hat the Order on Evidentiary
Hearing Held July 16, 2013 entered on August 20, 2013 in the
Fam |y Court of the Third Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, June 12, 2015.

On the briefs:

Mrtha Aiveros

(diveros Law, LLLC) Presi di ng Judge
for Respondent - Appel | ant

Diane Smth, Pro Se
Petitioner- Appellee Associ ate Judge

Associ at e Judge





