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Thi s consol i dated appeal ! arises from an ej ect nent
action that followed a non-judicial foreclosure.
Def endant / Appel | ant Margaret Apao (Margaret), the sister of the
decedent, Rose Marie Alvaro (Al varo), and Defendant/ Counterclai m
Plaintiff/Third-Party Plaintiff/Appellant Dirk Apao (Dirk),
Margaret's son and Co- Personal Representative of Alvaro's Estate
(collectively, the Apaos), appeal fromthe follow ng judgnents
and orders all filed in the Crcuit Court of the First Crcuit?
(circuit court):

(1) the "Final Judgnent” filed on March 13, 2014 (case
no. CAAP- 14-000556);

(2) the "Judgnent"” filed on July 29, 2013 (case no.
CAAP- 13- 0002610) ;

(3) the "Order (1) Ganting Plaintiffs/Counterclaim
Def endant s[/ Appel | ees] Gerald K Munt, Jr. and Jane R Mount's
[ (collectively, the Mounts)] Motion for Summary Judgnment [ (MSJ)]
as to Count Il (Quiet Title) of Their Conplaint Filed on
Septenber 7, 2011 [(Conplaint)] Re: The Non-Judicial Foreclosure
Sal e Conducted on April 4, 2011 Pursuant to [Hawaii Revised
Statutes (HRS)] 8§ 667-5 [(Supp. 2008)], Filed March 28, 2013, and
(2) Ganting [Third Party Defendant/ Cross-C ai m
Plaintiff/Appellee] U S. Bank National Association, as Trustee
for the Structured Asset Securities Corporation Mrtgage Pass-
Through Certificates, Series 2005-SCl's [(U. S. Bank)] Substantive
Joinder in [the Mouunts' MSJ] as to Count Il (Quiet Title) of
Their [Conplaint] Re: The Non-Judicial Foreclosure Sale Conducted
on April 4, 2011 Pursuant to HRS § 667-5, Filed March 28, 2013"
filed July 26, 2013 (case no. CAAP-13-0002610);

! Case nos. CAAP-13-0002610, CAAP-13-0002977, and CAAP-14-0000556

all stemfrom  Civil No. 11-1-2005 and have been consolidated under CAAP-13-
0002977 by this court's orders entered November 13, 2013 and November 18,
2014.

2 The Honorable Karen T. Nakasone presided.
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(4) the "Order Granting [the Mouunts' MSJ] as to Count |
(Ejectnment) of of Their Conplaint Filed on Septenber 7, 2011,
Filed March 28, 2013" filed July 25, 2013 (CAAP-13-2610);

(5 the "Order Granting [the Mounts' MSJ] as to [Dirk
Apao' s] Counterclaimfiled on Cctober 11, 2011, Filed March 28,
2013" filed July 25, 2013 (case no. CAAP-13-0002610);

(6) the "Order Denying [the Apao's] (1) [MSJ] on [the
Mounts' Conplaint], and (2) For Partial Summary Judgnment on Dirk
Apao's Counterclaimand Third Party Conplaint for Wongful
Forecl osure, Quiet Title, and Damages Filed on October 11, 2011
Filed April 1, 2013" filed July 25, 2013 (case no. CAAP-13-
0002610) ;

(7) the "Order Denying [the Apao's] Request for
Judicial Notice of Their August 22, 2011 Motion to Dismss, Filed
inthe District Court of the First Crcuit, CGerald Munt, et al.
v. Margaret Apao, Civil No. 1RC11-1-6588, Filed on April 1, 2013"
filed July 31, 2013 (case no. CAAP-13-0002610);

(8) the "Order Granting [U. S. Bank's] Mtion for
Partial Summary Judgnent on Count | (Violation of the Probate
Code) and Count |V (Defective and Fraudul ent Transfer of the
Mortgage) of the Third-Party Conplaint, Filed on March 28, 2013"
filed July 31, 2013 (case no. CAAP-13-0002610); and

(9) the "Wit of Possession"” filed July 25, 2013 (case
no. CAAP-13-0002977).

The Apaos raise five® points of error and assert that
the circuit court erred in:

(1) granting summary judgnent in favor of the Munts
and U.S. Bank on all clains, and in denying summary judgnent to
t he Apaos on their Counterclaimand Third-Party Conpl ai nt
(Counterclaimand TPC), because the non-judicial foreclosure was

8 The Apaos raise six points of error, but under Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(7), the sixth point of error, that the
circuit court abused its discretion in setting an outrageously high
supersedeas bond, is deemed waived because the Apaos made no argument to
support this point.
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conducted in violation of HRS § 667-5 and Hawaii's Probate Code
(Probat e Code);

(2) entering the Wit of Possession wthout first
entering a separate judgnent, and its July 29, 2013 judgnent
viol ates the Hawai ‘i Suprenme Court's Separate Judgnent Rul e;

(3) awarding attorneys' fees* to U S. Bank because the
Apaos did not have a contractual relationship with U S. Bank, the
nortgagee, and thus this case was not an action in the nature of
assunpsi t;

(4) awardi ng damages to the Mounts in the form of
attorneys' fees and costs because this case was not an action in
the nature of assunpsit; and

(5) awardi ng suppl enental danages to the Mounts because
the Mounts nade no effort to mtigate their alleged damages.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |l aw, we conclude that the
Apaos' appeal is without nerit.

(1) The circuit court did not err in granting sunmary judgnent
in favor of the Mounts and U. S Bank and agai nst the Apaos.

The Apaos argue that the circuit court erred in
granting summary judgnent in favor of the Mounts and U. S. Bank on
all clainms, and in denying sunmary judgnment to the Apaos on their
Count ercl ai mand TPC, because the non-judicial foreclosure sale
vi ol ated the Probate Code and HRS § 667-5 and thus the Munts
were not entitled to ejectnent® for lack of valid title.
Specifically, the Apaos argue that the non-judicial foreclosure

4 The Apaos raised no argument to support their contention that the

circuit court also erred in awarding costs to U S. Bank, and therefore that
aspect of this point of error is deemed waived pursuant to HRAP Rule 28(b) (7).

5 To maintain an ejectment action, a party must prove ownership and
title to the property at issue. State by Price v. Magoon, 75 Haw. 164, 175
858 P.2d 712, 718-19 (1993); see also Carter v. Kaikainahaole, 14 Haw. 515,
516 (Haw. Terr. 1902) (holding that an action of ejectment is the remedy at
law for a "conplainant who has the title to and right of possession of certain
land and from whom possession is unlawfully withheld by another").
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sale was invalid because: (1) U S Bank violated HRS § 560: 3-803
(2006 Repl.) of the Probate Code by conducting the sale of the
real property that is the subject of this appeal (Property)
w thout first filing either a probate claimor a judicial
foreclosure action; and (2) U S. Bank violated HRS 88 667-
5(a)(2) and 667-5(c) (1) by denying the request of Alvaro's grand-
ni ece, Defendant/ Cross-C ai m Def endant/ Appel | ee Sesha Lovel ace
(Lovel ace), for reinstatenent information. The Apaos' argunents
are without nerit and therefore the Mounts were entitled to
ej ect ment .

a. The non-judicial foreclosure sale did not violate the

Pr obat e Code.

The Apaos argue that U. S. Bank violated HRS § 560: 3- 803
of the Probate Code by conducting the non-judicial foreclosure
sale without first filing either a probate claimor a judicial
forecl osure action because a non-judicial foreclosure sale is not
an exenpt proceedi ng under HRS § 560: 3-803(d)(1). The Munts and
U.S. Bank argue that U. S. Bank did not violate HRS § 560: 3- 803
because a non-judicial foreclosure sale is an exenpt proceeding
under HRS § 560: 3-803(d) (1).

HRS § 560: 3-803 of the Probate Code provides, in
pertinent part:

§560: 3-803 Lim tations on presentation of claims.

(c) Al claim against a decedent's estate which
arise at or after the death of the decedent . . . are barred
agai nst the estate, the personal representative, the decedent's
trustee, and the heirs and devi sees of the decedent, unless
presented as foll ows:

(1) A claim based on a contract with the persona
representative or trustee, within four nmonths
after performance by the personal representative
or trustee is due; or

(2) Any other claim within the later of four nonths
after it arises, or the time specified in
subsection (a)(2).

(d) Not hing in this section affects or prevents:
(1) Any proceeding to enforce any nortgage, pledge
or other lien upon property of the estate[.]

(Enmphasi s added.)
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The non-judicial foreclosure was an exenpt proceeding
under HRS 8§ 560: 3-803(d) (1) because it was a proceeding to
enforce a nortgage. Therefore, the Apaos' argunent that the
Mounts' title is invalid because U S. Bank held the non-judicial
foreclosure sale without first filing either a probate claimor
an action for judicial foreclosure is without nerit.

b. The non-judicial foreclosure sale did not violate HRS

8 667-5.

The Apaos contend that the non-judicial foreclosure
sale is void because U. S. Bank violated HRS 88 667-5(a)(2) and
667-5(c) (1) by denying Lovel ace's request for reinstatenent
i nformati on.

HRS § 667-5, provides, in pertinent part:

8§667-5 Forecl osure under power of sale; notice
affidavit after sale; deficiency judgments. (a) When a
power of sale is contained in a mortgage, and where the
nmortgagee . . . desires to foreclose under power of sale
upon breach of a condition of the mortgage, the
nortgagee . . . shall be represented by an attorney who is
licensed to practice law in the State and is physically
located in the State. The attorney shall

(2) G ve any notices and do all acts as are
aut hori zed or required by the power contained in

the nortgage.

(c) Upon the request of any person entitled to notice
pursuant to this section and sections 667-5.5 and 667-6, the
attorney, the nmortgagee, successor, or person represented by
the attorney shall disclose to the requestor the follow ng
information:

(1) The amount to cure the default, together with
the esti mated amount of the foreclosing
nort gagee's attorneys' fees and costs, and al
other fees and costs estimated to be incurred by
the foreclosing mortgagee related to the default
prior to the auction within five business days
of the request[.]

(Enphases added.)

A foreclosure sale is void when conducted in violation
of HRS § 667-5. See, e.g., Lee v. HSBC Bank USA, 121 Hawai ‘i
287, 296, 218 P.3d 775, 784 (2009) (holding that "an agreenent
created at a foreclosure sale conducted pursuant to HRS section
667-5 i s void and unenforceable where the foreclosure sale is
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invalid under the statute"); In re Kekauoha-Alisa, 674 F.3d 1083,
1089 (9th G r. 2012) (holding that when a nortgagee violates the
"requi renents of HRS § 667-5, whether those violations are
grievously prejudicial or nmerely technical," the subsequent
foreclosure sale is void).

In the instant case, U S. Bank, through Anerican Honme
Mort gage Servicing (AHVS), provided Alvaro's Estate (Estate) with
rei nstatenent information over the phone wth Margaret on
February 25, 2010, and by letters dated February 25, 2010 and
April 19, 2010 and mailed to the Property where Margaret was
residing, and al so through two pay-off statenents in February
2011, at least one of which Margaret received and shared with
Dirk. The fact that Margaret received the information after
resigning as co-personal representative (Co-PR) is irrel evant
because Margaret m srepresented herself to AHVS as a Co-PR of the

Estate and shared the reinstatenent information she received with
Dirk. Aso, US. Bank infornmed Lovelace that it would provide
her with the reinstatenent information she requested if she could
provide U S. Bank with the Estate's account nunmber and a credible
docunent showi ng that she was a Co-PR, but Lovel ace did not
provide U S. Bank with either. U S. Bank did not violate HRS
8§ 667-5(a)(2) because it provided the Apaos wi th reinstatenent
information, and did not violate HRS 8§ 667-5(c)(1) because
Lovel ace failed to establish that she was a "person entitled to
noti ce" under HRS 8§ 667-5. The circuit court did not err in
granting summary judgnent in favor of the Mounts and U. S. Bank on
all clainms, and in denying summary judgnment to the Apaos on their
Counterclaimand TPC. There was no genui ne issue of nmateri al
fact as to the validity of the Mounts' title or the fact that
Margaret continued to reside on the Property after the Munts
pur chased the hone. The Munts were entitled to ejectnent.
(2) The circuit court did not err in entering the Wit of

Possessi on before issuing a final judgnent.

The Apaos argue that the circuit court erred in

entering the Wit of Possession before entering a judgnent, and
that its July 29, 2013 Judgnent is defective for lack of finality
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and thus was entered in violation of Hawai ‘i 's Separate Judgnent
Rul e. The Apaos' argunment is without nmerit because the entry of
the Wit of Possession before the issuance of a final judgnent is
val id under the Forgay doctrine.

The July 29, 2013 Judgnent does not satisfy the
requi renents for a standard appeal abl e final judgnent under HRS
8§ 641-1(a) (Supp. 2008), Rule 58 of the Hawai ‘i Rules of G vil
Procedure (HRCP), and Jenkins v. Cades Schutte Flem ng & Wight,
76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994), because it
expressly retains jurisdiction to determ ne damages and does not
contain an express finding of no just reason for delay under HRCP
Rul e 54(b).® Regardless, however, the circuit court's entry of
the Wit of Possession was not error because the wit was
i mredi at el y appeal abl e under the Forgay doctrine exception to the
final judgnent requirenent.

The Forgay doctrine is based on the United States
Suprene Court's holding in Forgay v. Conrad, 47 U. S. 201 (1848).
The Suprene Court of Hawai ‘i has acknow edged the Forgay doctrine
as "allowing] an appellant to i medi ately appeal a judgnent for
execution upon property, even if all clains of the parties have
not been finally resolved.” G esla v. Reddish, 78 Hawai ‘i 18,
20, 889 P.2d 702, 704 (1995). Under the Forgay doctrine, the
suprene court "ha[s] jurisdiction to consider appeals from
j udgnments which require i medi ate execution of a conmand t hat
property be delivered to the appellant's adversary, and the
| osing party woul d be subjected to irreparable injury if
appellate review had to wait the final outconme of the
l[itigation." [1d. (citations, internal quotation marks, and
brackets omtted).

The portion of the July 29, 2013 Judgnent that enters a
j udgnent of possession as to Count 1 (ejectnent) of the Munts'
Conpl ai nt satisfies both requirenments of the Forgay doctrine

6 Under HRCP Rule 54(b), a court renders part of an otherwi se non-
final judgment appeal able when it includes in the judgment "an express
determ nation that there is no just reason for delay . . . for the entry of

judgment" as to the claims resolved by the judgnment. HRCP Rul e 54(b).

8
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because it requires i medi ate execution of a comrand that the
Property be delivered to the Mounts and thus the Apaos woul d be
subjected to irreparable injury if appellate review had to wait
the final outcone of the litigation. Therefore, the circuit
court did not err in entering the Wit of Possession w thout
first issuing a final judgnent, or violate the Separate Judgnent
Rul e, because the portion of the July 29, 2013 Judgnent that
pertains to ejectnent, and the corresponding Wit of Possession,
are appeal abl e under the Forgay doctri ne.

Additionally, although it is unusual for a circuit
court to enter a wit of possession before issuing its
correspondi ng judgnent, the Apaos have not established how this
timng constitutes reversible error. Even if this timng was
error, we hold that it was harnl ess.

(3) The circuit court did not abuse its discretion in awarding
U S. Bank attorneys' fees under HRS § 607-14 (Supp. 2008).

The Apaos contend that the circuit court abused its
di scretion in awarding attorneys' fees to U. S. Bank because
Dirk's Counterclai mand TPC concerns wongful foreclosure and
thus is not an action in the nature of assunpsit under HRS § 607-
14. The circuit court did not abuse its discretion in awarding
U. S. Bank attorneys' fees because Dirk's Counterclaimand TPC is
in the nature of assunpsit.

HRS § 607-14 provides, in pertinent part:

8§607-14 Attorneys' fees in actions in the nature os
assunpsit, etc. In all the courts, in all actions in the
nature of assunmpsit and in all actions on a prom ssory note
or other contract in writing that provides for an attorney's
fee, there shall be taxed as attorneys' fees, to be paid by
the losing party and to be included in the sum for which
execution may issue, a fee that the court determ nes to be
reasonabl e[ . ]

"Assunpsit is a common |aw form of action which allows
for the recovery of damages for non-performance of a contract,
either express or inplied, witten or verbal, as well as quasi
contractual obligations.” 808 Dev., LLC v. Miurakam , 111 Hawai ‘i
349, 366, 141 P.3d 996, 1013 (2006) (quoting Blair v. Ing, 96
Hawai ‘i 327, 332, 31 P.3d 184, 189 (2001)).




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

“[1]n awardi ng attorneys' fees [under HRS § 607-14] in
a case involving both assunpsit and non-assunpsit clains, a court
nmust base its award of fees, if practicable, on an apportionnent
of the fees clained between assunpsit and non-assunpsit clains."
Blair, 96 Hawai ‘i at 332, 31 P.3d at 189. Such apportionnment is
not practicable when the non-assunpsit clains and assunpsit
clainms are "inextricably linked." 1d. at 333, 31 P.3d at 190.

I f the non-assunpsit clainms and assunpsit clainms are inextricably
i nked, the court nmust determne the nature of the lawsuit. TSA
Int'l Ltd. v. Shimzu Corp., 92 Hawai ‘i 243, 264, 990 P.2d 713,
734 (1999). In other words, when both assunpsit and non-
assunpsit clains are asserted, a court should determ ne whet her
the action depends primarily "upon duties created by agreenent
anong the parties.” See Kamalu v. Paren, Inc., 110 Hawai ‘i 269,
275, 132 P.3d 378, 384 (2006) (holding that an action was not in
the nature of assunpsit in part because it did not depend upon
duties created by an agreenent between the parties).

Dirk's Counterclaimand TPC rai sed four counts: (1)
"Violation of the Probate Code" (Count 1); (2) "Violation of the
Nonj udi ci al Forecl osure Statute" (Count I1); (3) "Violation of
the Mortgage"” (Count I11); and (4) "Defective and Fraudul ent
Transfer of the Modrtgage" (Count IV). Count | alleges that U S.
Bank viol ated HRS § 560: 3-803 of the Probate Code by conducting
the non-judicial foreclosure sale without first filing either a

probate claimor a judicial foreclosure action. Count Il alleges
that U . S. Bank violated HRS § 667-5(c)(1) by not providing the
Estate with reinstatenent information. Count |1l alleges that

U.S. Bank breached terns of the nortgage on the Property
(Mortgage) by not providing the Estate "with notice of the action
required to cure the default.” Count IV alleges that the

assi gnnent of the Mdrtgage to U S. Bank was defective and thus
U.S. Bank did not have the authority to forecl ose on the
Property. The Counterclaimand TPC prayed for a declaratory
judgnent that the non-judicial foreclosure was void, judgnent
quieting title to the Property in favor of the Apaos, danmages

10
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resulting fromthe wongful foreclosure, costs, attorneys' fees,
and other relief as deened appropriate by the circuit court.
Dirk's Counterclai mand TPC consi sted of an assunpsit
cl ai m and non-assunpsit clains; Counts | and Il are based on
all eged statutory violations, Count Ill is based on an all eged
breach of contract, and Count |V appears to sound in tort. The
damages alleged in the Counterclaimand TPC sound in both breach
of contract and tort because "wongful foreclosure" could relate
to all counts. Based on "the substance of the entire pleading,
the nature of the grievance, and the relief sought," S.
Ut sunom ya Enter. v. Monuku Country O ub, 76 Hawai ‘i 396, 400,
879 P.2d 501, 505 (1994), Counts I, |1, and IV are "inextricably
I inked" to Count 111 for purposes of apportionment. Blair, 96
Hawai ‘i at 333, 31 P.3d at 190. Therefore, the circuit court did
not abuse its discretion in awarding U S. Bank attorneys' fees
based on its finding that Dirk's Counterclai mand TPC was in the
nature of assunpsit.

(4) The circuit court's awards of damages and suppl enent a
damages to the Mounts were not clearly erroneous.

The Apaos argue that the circuit court's award of
damages to the Mounts was erroneous because: (1) the Munts
failed to tinmely file a notion for attorneys' fees, (2) the
di spute between the Apaos and the Mounts was not in the nature of
assunpsit, and (3) the danages award was based in part on the
anount paid by the Mounts to rent a different property. The
Apaos al so argue that the circuit court's award of damages to the
Mounts was i nequitable because "the Mounts incurred a wi ndfall of
over $2.3 mllion of the Apaos' equity" by purchasing the
Property for $1.2 million when it had an all eged fair market
val ue of $3,535,000. The Apaos further argue that the circuit
court's award of suppl enental damages to the Mounts was in error
because the Mounts failed to mtigate danages by concealing the
Wit of Possession, conducting a surprise eviction, and
harassing, terrorizing, and forcibly renoving the Apaos fromthe
Property.

11
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The Apaos' argunents are without nerit. At a Septenber
16, 2013 hearing, the circuit court explained that the Apaos
notion for attorneys' fees was tinely; determ ned "t hat
sufficient proof has been adduced to award the Munts' danmages
based on their deprivation of possession of the property under
Count |, ejectnent”; and concluded that attorneys' fees under HRS
8 607-14 was appropriate because Dirk's Counterclaimand TPC
agai nst the Mounts was in the nature of assunpsit.

For the reasons set forth supra, Dirk's Counterclaim
and TPC was in the nature of assunpsit. Therefore, we hold that
the circuit court did not err in awarding the Muunts attorneys’
fees under HRS 8§ 607-14 because the Mounts incurred attorneys'
fees whil e defending thensel ves against Dirk's Counterclaimand
TPC.

Wth regard to the tineliness of the Muunts' notion for

attorneys' fees, the circuit court expl ai ned:

THE COURT: Attorney's fees and costs was subsumed
within their motion for award of damages, and that was filed
within the 14 days after the July 29th judgment; right?

MR. ARENSMEYER: But their attorney's fees and costs
was as a basis for damages under their ejectnment claim | f
you go back and | ook at the original nmotion and what the
Court had set the hearing for, it was a hearing on damages
under the ejectment claim that's all that remained at
issue. They did not file a motion under 607-14 pursuant to
the counterclaimor any of the other clainms in the case. And
the Court sinmply doesn't have jurisdiction at this time to
make such an award.

THE COURT: They filed it based on 606 — wait, 667-33
and you guys both argued that. And at the |l ast hearing

said -- | said 667-33 will not be applied by this court.
But the court then indicated, | said 607-14 appeared to be
applicable. So then you folks were both commtted to brief
that. So | disagree with your contention that its |ate.

The Apaos have failed to cite anywhere in the record or
any authority to discredit the circuit court's reasoning and thus
we decline to find the circuit court's conclusion that the notion
was tinely to be error.

Wth regard to damages based on deprivation of
possession, the circuit court and counsel for the parties (M.
Chapman for the Mounts and M. Arensneyer for the Apaos) engaged
in the follow ng discussion:

12
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[THE COURT:] It is this Court's determ nation that
sufficient proof has been adduced to award the Mounts
damages based on their deprivation of possession of the
property under Count 1, ejectnment. Per the decl aration

subm tted by the plaintiffs and the supporting exhibits, the

Mount s have incurred significant expenses for the
deprivation of the possession of the property from July 22

2011, that's the date of the deed, to the present time, such

expenses include property taxes, insurance, the water bill
rental expenses to rent alternate property.

M. Chapman, can | inquire as to -- based on the

document ati on presented, that was as of August 27, we're now
in Septenber and the declaration had indicated that the rent
was currently $6500 per month. So the Court is contenplating
addi ng the 6500 based on the one month after. I mean, we're

now i n Septenber, and the declaration is as of August 27th.

MR. CHAPMAN: Yes, Your Honor, | think that would be

a

valid assumption that the rental is continued to date in the

same amount as indicated in M. Mount's declaration

THE COURT: I think it was at |least a renta
agreenment .

MR. CHAPMAN: We al so have some other incidental costs

t hat have been incurred and will be incurred in the
conpl etion of the ejectment which we would |ike |eave to
suppl ement the record

THE COURT: Okay. |'ve granted |eave as to that.

MR. CHAPMAN: Thank you, Your Honor.

THE COURT: You want to make a record

MR. ARENSMEYER: I wish to object for the record.
There's sinmply no basis in the | aw whatsoever to base these

damages on another property other than the subject [P]roperty. To

point to another property that's 6500 a nonth, what if they had

rented a property that was 10,000 a nmonth, or 20,000 a nonth? The

Court needs to focus on the deprivation for use of this
[Plroperty, not another property.

THE COURT: Okay, your objection is noted

Al t hough the Apaos argue that the circuit court erred
inincluding in its damages cal cul ati ons the amount paid by the

Mounts to rent a different property while Margaret refused

to

vacate the Property, the Apaos fail to provide this court with

bi ndi ng or persuasive authority to support their argunent,

and we

cannot find any instructive Hawai ‘i cases. W therefore hold

that the circuit court's decision to award damages for rent
by the Mounts was not erroneous.
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Wth regard to whether the circuit court's damages
award was i nequitable because the Mounts paid substantially |ess
for the property at the non-judicial foreclosure sale than the
all eged fair market value, this argunent is wthout nerit. It is
not unusual for a parcel of real property to be sold at a price
far less than its fair nmarket value at a non-judicial foreclosure
sale; this is arisk that the nortgagor takes when it enters into
a nortgage that provides for the default renedy of non-judicial
rat her than judicial foreclosure.

Finally, the circuit court did not err in awarding
suppl enental damages to the Mounts based on the costs that they
incurred to gain possession of the Property; such a basis is
appropriate. And the Apaos' argunment that the Muunts failed to
mtigate their damages by concealing the Wit of Possession,
conducting a surprise eviction, and harassing, terrorizing, and
forcibly renoving the Apaos fromthe Property is unsupported by
t he record.

Ther ef or e,

| T I S HEREBY ORDERED t hat the follow ng judgnents and
orders all filed in the Grcuit Court of the First Crcuit are
af firnmed:

(1) the "Final Judgnent” filed March 13, 2014 (case no.
CAAP- 14- 000556) ;

(2) the "Judgnent"” filed July 29, 2013 (case no. CAAP-
13- 0002610);

(3) the "Order (1) Granting Plaintiffs/Counterclaim
Def endants Gerald K. Munt, Jr. and Jane R Munt's Mtion for
Summary Judgnent as to Count Il (Quiet Title) of Their Conplaint
Filed on Septenber 7, 2011 Re: The Non-Judicial Foreclosure Sale
Conducted on April 4, 2011 Pursuant to 8 667-5, Filed March 28,
2013, and (2) G anting U S. Bank National Association, as Trustee
for the Structured Asset Securities Corporation Mrtgage Pass-
Through Certificates, Series 2005-SCl's Substantive Joinder in
Plaintiffs/Counterclai mbDefendants Gerald K Munt, Jr. and Jane
R Munt's Mtion for Sunmary Judgnment as to Count Il (Quiet
Title) of Their Conplaint Filed on Septenber 7, 2011 Re: The Non-
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Judi ci al Forecl osure Sal e Conducted on April 4, 2011 Pursuant to
HRS § 667-5, Filed March 28, 2013" filed July 26, 2013 (case no.
CAAP- 13- 0002610) ;

(4) the "Order Granting Plaintiffs/ Counterclaim
Def endants Gerald K. Munt, Jr. and Jane R Munt's Mtion for
Summary Judgnent as to Count | (E ectnent) of of Their Conplaint
Filed on Septenber 7, 2011, Filed March 28, 2013" filed July 25,
2013 ( CAAP- 13-2610);

(5) the "Order Granting Plaintiffs/ Counterclaim
Def endants Gerald K. Munt, Jr. and Jane R Munt's Mtion for
Summary Judgnent as to Defendant/ CounterclaimPlaintiff/Third-
Party Plaintiff Dirk Apao, as Personal Representative of the
Estate of Rose Marie Alvaro, deceased's Counterclaimfiled on
Cctober 11, 2011, Filed March 28, 2013" filed July 25, 2013 (case
no. CAAP-13-0002610);

(6) the "Order Denying Defendant Margaret Apao and
Def endant / Counterclaim Plaintiff/ Third-Party Plaintiff D rk Apao,
as Personal Representative of the Estate of Rose Marie Alvaro,
deceased's (1) Motion for Summary Judgnent on Plaintiffs
Compl aint Filed on Septenmber 7, 2011, and (2) For Partial Summary
Judgnent on Dirk Apao's Counterclaimand Third Party Conpl ai nt
for Wongful Foreclosure, Quiet Title, and Damages Filed on
Cctober 11, 2011, Filed April 1, 2013" filed July 25, 2013 (case
no. CAAP-13-0002610);

(7) the "Order Denying Defendant Margaret Apao and
Def endant / Counterclaim Plaintiff/ Third-Party Plaintiff Drk
Apao' s Request for Judicial Notice of Their August 22, 2011
Motion to Dismss, Filed in the District Court of the First
Circuit, CGerald Mount, et al. v. Margaret Apao, Cvil No. 1RCl1-
1-6588, Filed on April 1, 2013" filed July 31, 2013 (case no.
CAAP- 13- 0002610) ;

(8) the "Order Granting Third-Party Defendant U.S. Bank
Nat i onal Association, as Trustee for Structured Asset Securities
Cor porati on, Mortgage Pass- Through Certificates, Series 2005-
SC1's Motion for Partial Summary Judgnment on Count | (Violation
of the Probate Code) and Count |V (Defective and Fraudul ent

15



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Transfer of the Mortgage) of the Third-Party Conplaint, Filed on
March 28, 2013" filed July 31, 2013 (case no. CAAP-13-0002610);
and

(9) the "Wit of Possession"” filed July 25, 2013 (case
no. CAAP-13-0002977).

DATED: Honol ul u, Hawai ‘i, January 9, 2015.
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