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NO. CAAP-13-0003941

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
TOBY J. STANGEL, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCUI T
(CR. NO. 11-1-0803)

MVEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Toby J. Stangel (Stangel) appeal s
fromthe Crcuit Court of the First Crcuit's (Crcuit Court)
August 14, 2013 Judgnent of Conviction and Sentence.?

On June 3, 2011, beginning at about 12:30 a.m, Stangel
fired several shots at notorists stopped at the intersection of
Kapi ol ani Boul evard and Wi al ae Avenue. Stangel shot at M chael
Pagdilao three times. Stangel shot and killed Tamry Nguyen in
front of her teenaged daughter, C ndy Nguyen, discharging nine
shots. Stangel drove onto the H1 Freeway in a westbound
direction and, near the Likelike offranp, shot at Am e Lou
Ascuncion three tinmes, hitting her once in the back. Stangel
shot Sanmson Naupoto, who attenpted to help Am e Lou Ascunci on,
once in the leg. Proceeding further west on the Manal ua Freeway
by the H1 off-ranp, Stangel fired four or five shots at HPD
O ficers Robertson and Ogasawara, who were supporting a traffic
stop. Stangel was eventual ly apprehended near the Kaam | o Street
overpass on the H 1 Freeway.

! The Honorable Gl enn J. Kim presided.
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l.
On June 8, 2011, the State charged Stangel via
i ndictment as foll ows:

. Cts 1-2: Attenpted Murder in the First Degree, in
violation of Hawaii Revised Statutes (HRS) 8§ 705-500,
707-701(1)(b), and 706-656;

. Gt 3. Attenpted Murder in the First Degree in
viol ati on of HRS 8§ 705-500, 707-701(1)(a), and 706-
656;

. Ct 4. Murder in the Second Degree, in violation of HRS
88 707-701.5 and 706- 656;

. Cts 5-8: Attenpted Murder in the Second Degree, in
viol ati on of HRS 8§ 705-500, 707-701.5, and 706-656;

. Cts 9-13: Carrying or Use of Firearmin the Comm ssion
of a Separate Felony, in violation of HRS § 134-21;

. Ct 14: Place to Keep Pistol or Revolver, in violation
of HRS § 134-25;

. Ct 15: Possession of Prohibited Detachabl e Anmmunition
Magazine, in violation of HRS § 134-8(c) and (d);

. Ct 16: Pronoting a Dangerous Drug in the Second
Degree, in violation of HRS § 712-1242(1)(b)(i);

. Gt 17: Unlawful Use of Drug Paraphenalia, in violation
of HRS § 329-43.5(a);

. Gt 18: Pronoting a Harnful Drug in the Fourth Degree,
in violation of HRS § 712-1246.5;

. Gt 19: Place to Keep Ammunition, in violation of HRS
§ 134-27; and

. Ct 20: Pronoting a Detrinental Drug in the Third
Degree, in violation of HRS § 712-1249.
Expert Testinony Regardi ng Capacity.
On January 20, 2012, forensic psychiatrist
Dr. Marvin W Acklin (Dr. Acklin) submtted a witten report to
t he def ense based upon his i ndependent nental exam nation of
Stangel. Dr. Acklin reported in relevant part
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At the time of the crimnal offenses it is nmy opinion that
M. Stangel's cognitive and volitional capacities were
substantially impaired as a result of substance-induced
psychotic disorder with delusions and pol ysubstance
intoxication. The substance intoxication diagnoses are
val i dated by positive drug screens obtained in the aftermath
of the shootings. There is strong support fromcollaterals
that M. Stangel was experiencing a substance-induced
psychotic disorder with paranoid delusions for many nonths
and perhaps years before the shooting incidents, associated
with active severe polysubstance abuse and dependence

Dr. Acklin's report concluded that "[Stangel's] |oss of self-
control during the shooting appears to be the conbined result of
psychosi s and drug intoxication."

On January 25, 2012, counsel for Stangel noved for an
HRS § 704-404 Exam nation, which was granted by the Crcuit
Court. Al three exam ners reported that they believed Stangel
was fit to proceed to trial and his cognitive or volitiona
capacities were not substantially inpaired at the tinme of the
all eged offenses. On April 9, 2012, the Grcuit Court at the
hearing found that Stangel was fit to proceed.

On April 12, 2013, the State filed a Motion in Limne
seeking an order precluding Stangel fromcalling Dr. Acklin "as a
wi tness on the issue of Insanity [sic] until [Stangel] can
establish that his testinony is relevant.” At the hearing on the
notion, with regard to the issue of penal responsibility, the
Crcuit Court ruled that "Dr. Acklin's testinony is conpletely
irrelevant, in total, on the issue of a 704 defense[.]" Wth
regard to the issue of pathological intoxication, the Crcuit
Court expl ai ned that

In order for Dr. Acklin to be qualified to even opine on
this issue, it seems, to nme, he would have to know, number
one, exactly how nmuch -- the amount of the various drugs M.
St angel took on that night because the amount of the
intoxicant is an elenment. And then given the ampunt of the
intoxicant, Dr. Acklin would have to be able to testify

. as to what the, for lack of a better word, "normal" or
"usual effect" of that much cocaine, marijuana -- whatever
it is -- has on a so-called normal, usual person, and then
woul d al so have to opine that it was gross -- that M.
Stangel's reaction to the self -- to the drugs he
voluntarily took was somehow grossly excessive to the amount
that he took. And it doesn't end there. It's gotta be the
result of a physical abnormality of the defendant.

Dr. Acklin, in his report, gives alnmost a full page of his
qualifications. | don't see nedical doctor there anywhere
He's a clinical psychologist. There is no way on God's
green earth Dr. Acklin is qualified to opine on pathol ogica
intoxication, period. So |I think he would be precluded from
rendering an opinion on that, also
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The Gircuit Court granted the State's Mdtion in Limne and
excluded all of Dr. Acklin's expert testinony.

On May 3, 2013, the Circuit Court apparently agreed to
hold a hearing to reconsider its decision granting the State's
Motion in Limne to preclude Dr. Acklin fromtestifying.
Regarding Dr. Acklin's expert testinony on the issue of penal
responsibility, the Crcuit Court questioned Dr. Acklin at length
in order to make sure that "the record's real clear on this[.]"

Q Doctor, is it your opinion, which is another way of
saying can you opine, that the defendant was suffering from
a mental disease, disorder or defect prior to any voluntary
substance abuse on his part, at any time in his life?

A: It would be my opinion that he did not.

Q Okay. AlIl right. So it follows from your opinion then
that any nmental disease, disorder or defect that the

def endant has suffered in his life was due to substance
abuse.

A:  Yes, sir. That would be my opinion. I believe there's
good facts to support that.

Q And the early substance abuse, for exanple, on page 12
of your report, you detail some of the things the father
told you, things |like when he was about 13, he started doing
drugs across the street. He never lied about it. He want ed
me to eat hallucinogenic mushrooms with him This is
Wai al ua High, in the ninth grade. He's hangi ng around with
the wrong crowd. He was hangi ng around with, quote, all the
wrong ki ds. Drugs, rebellions, mushroons, LSD, and ice

They are aware he was also doing |V heroin. This is when
he's 13 and 14 years old, according to the father, right?

A:  Yes, sir. That's my understanding too.

Q And on those occasions it was voluntary substance abuse
was it not? He didn't have this settled insanity at the
time?

A: That's correct. I think that it would be fair to say
that at the very beginning of his career, his very initia
acts were voluntary. In other words, they were a choice --

Q Ri ght .
A:. -- that he made when he was 12 or 13 years of age
Q . . . Voluntary substance abuse, in some manner, shape

or form either fromwhen he's 13, 14, 15, or on the night
in question, or both, was at |east a substantial factor in
his penal irresponsibility, correct?

A: Yes, sir.

Q I understand. And you do -- and | understand totally
that you distinguish and differentiate between the
intoxication which induced the irresponsibility on the night

4
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in question, fromthe settled insanity, for lack of a better
way of putting it, that he may have been suffering years
prior to the incident in question, right?

A: Yes, sir.

The Gircuit Court concluded that "any testinony [Dr. Acklin]
woul d have woul d be, given the law of this jurisdiction, sinply
irrelevant. And certainly would be totally confusing and

m sl eading to the jury."

Regarding Dr. Acklin's expert testinony on the issue of
pat hol ogi cal intoxication, Dr. Acklin proffered testinony that
Stangel suffered from "sensitization," a physical abnormality.
According to Dr. Acklin, "sensitization" nmeans "an individua
whose brain has been sensitized to crystal methanphetam ne can,

nmont hs or years after abstinence, take a dose . . . an ordinary
person woul d take and not becone psychotic, and actually have
a full-blown resurgence of psychotic synptons.”™ As with

the i ssue of penal responsibility, the Grcuit Court questioned
Dr. Acklin at length in order to clarify his testinony on
pat hol ogi cal i ntoxicati on.

Q . Now, let me ask you some other questions, just so
we clear up this pathological intoxication issue, because
that was one of the early offers of proof on M. Schuns
part. And | know you may very well disagree with the
statutory definitions, et cetera. But if you could just
answer these questions.

A: Yes, sir.

Q Do you know exactly what substances the defendant
ingested prior to the incidents in question?

A: I have the report that he provided to me, supported by
some drug testing that was done at the time of his arrest.
So | believe | have a reasonably good understandi ng. Yes,
sir.

Q Do you know in exactly what amounts, for each drug, he
ingested that night?

A: No, sir. No, sir.

Q Do you know what are the usual effects, on an otherwise
nor mal person, of each substance, in the specific anount he
i ngested?

A:  Yes, sir. | mean, | have had years of experience of
working with individuals in all forms of drug intoxication
and dependency st ates.

Q . . . Let's assume that there were some grossly
excessive effects. Okay. What is the physical or bodily
abnormality suffered by the defendant which caused then?

5
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A: It's called sensitization

Q [ The abnormality] was caused by the already maybe years
long use of substances, or abuse of substances, correct?

A: That's correct. The usage, the continuous or chronic
usage, actually has the opposite effect of the opiates. It
is called sensitization. And sensitization is a situation
where actually smaller and small er anounts of drug
ingestion, or anmount ingested, will have simlar effects.
For exanple, an individual whose brain has been sensitized
to crystal methanmphetam ne can, nonths or years after

abstinence, take a dose that would -- an ordinary person
woul d take and not become psychotic, and actually have a
resurgence of -- a full-blown resurgence of psychotic
synmpt ons.

Q And, again, do you know exactly what amounts of what
drugs, of exactly what drugs, he took that night?

A: No, sir.
The Circuit Court concluded that

at very least, the doctor would have to know exactly what
amounts, of specifically what drugs, M. Stangel had taken
that night. That's a predicate to whether the reaction
woul d be grossly excessive in degree, et cetera. And

Dr. Acklin, quite frankly and candidly, said he doesn't
know. And so the -- some of the essential predicates for
an opinion on pathol ogical intoxication are m ssing.

The Gircuit Court denied Stangel's Mtion for
Reconsi der ati on.

Motion to Suppress Stangel's Pre-Mranda Statenent.

On February 27, 2013, Stangel filed a Motion to
Suppress Statenents in order to suppress and exclude from use at
trial "any and all statenents obtained froma warrantl ess sei zure
and custodial interrogation of [Stangel.]" The notion
specifically sought to suppress a statenent he nade on June 4,
2011 while in custody at the Hawai ‘i Police Departnent main
station. Stangel argued that the statenent (1) was not nade
pursuant to a valid Mranda wai ver because it was not know ngly,
intelligently, and voluntarily nade; (2) was the product of
duress or coercion; and (3) stemmed froman illegal pre-interview
that took place before he was Mrandized. On April 3, 2013, the
Circuit Court granted Stangel's Mtion to Suppress Statenents.

Jury Instructions

On May 14, 2013, the Grcuit Court instructed the jury.
Regardi ng Count 4, Murder in the Second Degree, the Crcuit Court
instructed the jury, in relevant part, that
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If you find that the prosecution has proven beyond a
reasonabl e doubt that the defendant commtted the offense of
Murder in the Second Degree or the included offense of
Reckl ess Mansl aughter in Count 4, then you nust al so answer
the followi ng question on a special interrogatory form which
will be provided to you

"Did the defendant have in his possession or threaten
its use or use a sem -automatic firearm whether |oaded or
not and whet her operable or not while engaged in the
comm ssion of Murder in the Second Degree or Reckl ess
Mansl aughter in Count 4?" Your answer nust be unani mous. |If
you are unable to come to a unani nous answer, then you nust
not check off either "Yes" or "No" on the interrogatory
form

| denti cal | anguage appeared on the actual forns provided to the
jury. The G rcuit Court gave identical instructions for Counts 5-
8.

Regardi ng Count 9, Carrying or Use of Firearmin the
Comm ssion of a Separate Felony, the Crcuit Court instructed the
jury, in relevant part, that

A person commts the offense of Carrying or Use of a Firearm
Whi | e Engaged in the Comm ssion of a Separate Felony if he
knowi ngly carries on his person, knowi ngly has within his

i mmedi ate control, intentionally uses, or intentionally
threatens to use a firearm while engaged in the comm ssion
of a separate felony whether the firearm was | oaded or not
and whether it was operable or not.

There are two material elements of the offense of
Carrying or Use of a Firearm While Engaged in the Conmm ssion
of a Separate Felony, each of which the prosecution nust
prove beyond a reasonable doubt. These two elements are

1. That on or about the 3rd day of June, 2011, in the

City and County of Honolulu, state of Hawaii, the defendant
knowi ngly carried on his person, knowingly had within his
i nmedi ate control, intentionally used, or intentionally

threatened to use a firearm whether the firearm was | oaded
or not and whet her operable or not; and,

2. That the defendant did so while engaged in the
comm ssion of Murder in the Second Degree

The Gircuit Court gave substantially simlar instructions for
Counts 10-13.

On May 16, 2013, the jury returned verdicts finding, in
rel evant part, Stangel guilty of Counts 4, 5, and 7, and answered
the special interrogatories regardi ng possession, threat to use,
or use of a firearmin the conm ssion of each of those Counts in
the affirmative. Further, the jury returned verdicts finding
Stangel gquilty of Counts 9, 10, and 12, but not guilty of Counts
11 and 13.
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Sent enci ng

On August 14, 2013, the GCrcuit Court sentenced
Stangel, in relevant part, as follows: (1) for Counts 4, 5, and
7, life inprisonnent with the possibility of parole with a
mandatory mnimumterm of inprisonment of twenty years in each
count; and (2) for Counts 9, 10, and 12, twenty years each.
Further, the Circuit Court ordered that the ternms of inprisonnment
in Counts 4, 5, and 7 were to run consecutively. Count 9 would
run concurrently with Count 4, Count 10 would run concurrently
with Count 5, and Count 12 would run concurrently with Count 7.

In deciding to sentence Stangel to consecutive terns of
i mprisonnment, the Circuit Court stated

Regarding the State's motion for consecutive term
sentencing, the applicable statutes provide that the Court
must | ook at the factors enumerated in the genera

sentencing statute, I'mreferring to HRS [8] 706-606, to
deci de whether in any particular given case consecutive term
sentencing is appropriate. Now, pursuant to that statute
I've got to first consider the nature and circunstances of
the offense and the history and characteristics of the

def endant .

First of all, regarding the history and
characteristics of this defendant, we have here a 30-year
old man who, according to all the available information, has
been seriously abusing a variety of illegal drugs, including
narcotics and ice, for more than half his life. | repeat,
for nore than half his life. And | see nothing in the
record to indicate that he has ever made any kind of serious
and sustained effort to address the problem

Addi tionally, based on the fact that he plead no
contest to a gun charge nine years ago and the fact of his
use of a sem automatic firearmin this case, | think it's
safe to infer that he's been illegally carrying around a
handgun for years. You add those two things together, years
of severe substance abuse and carrying a gun around, and
what you've essentially got is a lethal time bomb just
waiting to go off. And unfortunately for Tammy Nguyen, the
Nguyen fam |y, and the other victins in this case, the bomb
did eventually go off with both |ethal and near |etha
consequences.

In short, the defendant is an extremely dangerous
person, a person who for absolutely no good reason beyond

his own twi sted thinking, essentially went on a killing
rampage agai nst sone conpletely innocent and defensel ess
peopl e, people who were sinply trying to live their lives.

Now, this brings us to the nature and circumstances of
the offenses in this case.

[ Description of the crimes]

So how do you adequately describe the nature and
circumstances of this behavior? W rds fail me, they really
do, when | | ook at the utter sensel essness and depravity of
the defendant's actions in this case
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Now, the law also says that the Court must consider
the need for the sentence inposed to reflect the seriousness
of the offense, to pronote respect for law, to provide just
puni shment for the offense, to afford adequate deterrence to
crimnal conduct, and to protect the public from further
crimes of the defendant.

What this defendant did is he took the public streets
and hi ghways of this beautiful city of ours and he turned
theminto literal killing zones. And when | consider all of
the foregoing factors, | can only conclude that they
absolutely require and demand a severe sentence in this
case. And |I'm going to inpose that sentence

On Cctober 11, 2013, Stangel filed a tinely Notice of
Appeal .

On appeal, Stangel argues that the Circuit Court erred
because it (1) precluded the expert testinony of his forensic
psychol ogi st who woul d have testified regarding Stangel's defense
of penal irresponsibility and pathol ogical intoxication; (2)
failed to instruct the jury on nmerger on firearns charges and
mandat ory m ni num sentences; (3) failed to include, in the
special interrogatories given to the jury, the requisite state of
m nd for possession, threat to use, or use of a firearmas an
el emrent of an aggravated offense; (4) considered Stangel's
suppressed statenent at sentencing; and (5) considered uncharged
al | eged m sconduct unsubstanti ated by the record when sentenci ng
Stangel to consecutive ternms of inprisonment.

.

The Grcuit Court did not err when it excluded the

testi nony of defense witness Dr. Acklin.

Stangel argues the Circuit Court erred in excluding
Dr. Acklin's testinony because it was relevant to a determ nation
of Stangel's penal responsibility and to the issue of
pat hol ogi cal intoxication. Wile it is undisputed that Stangel
was entitled to present evidence relevant to his insanity
def ense, Hawaii Revised Statutes (HRS) § 704-400 (2014),2 the

The so-called insanity defense is defined as follows:

Physical or mental disease, disorder, or defect excluding

penal responsibility. (1) A person is not responsible,

under this Code, for conduct if at the time of the conduct

as a result of physical or mental disease, disorder, or

defect the person | acks substantial capacity either to

appreci ate the wrongful ness of the person's conduct or to
conformthe person's conduct to the requirements of |aw.

(continued. . .)
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Circuit Court ruled that Dr. Acklin's testinony was not rel evant
to that defense, a decision we review de novo. State v.

Waki saka, 102 Hawai ‘i 504, 514, 78 P.3d 317, 327 (2003) ("Atrial
court's determ nation of rel evance pursuant to Hawai ‘i Rul es of
Evi dence (HRE) Rul e 401[3*] can produce only one correct result,
and is therefore revi ewabl e under the right/wong standard").

Dr. Acklin told the Circuit Court?® that, in his
opi ni on, Stangel had been suffering, for a substantial period
before the events underlying the charges in this case, from"a
stimul ant induced psychosis . . . that [] had becone i ndependent
of his actual drug use[,]" and any nental disease, disorder or
defect that Stangel suffered was due to voluntary substance
abuse. As to the issue of pathological intoxication, Dr. Acklin
testified that he had a "reasonably good understandi ng" of the
ki nds of drugs Stangel ingested prior to the incidents in
guestion but did not know exactly what anounts of each drug
St angel ingested on the evening in question. Dr. Acklin avoided
t he question asking for his opinion whether the effects of these
drugs on Stangel were grossly excessive in degree because,
generally, over time, opiates require greater anounts for
effects. However, even assum ng Stangel suffered grossly
excessive effects of the drugs he took on the night in question,
Dr. Acklin testified that the physical abnormality causing this
effect was called "sensitization,”™ which in turn was caused by
Stangel's "l ong use of substances.”

2(...continued)
HRS § 704-400(1).

8 HRE Rul e 401 provides,

Definition of "relevant evidence". "Relevant evidence"
means evi dence having any tendency to make the existence of
any fact that is of consequence to the determ nation of the
action more probable or |ess probable than it would be

wi t hout the evidence.

4 St angel moved the Circuit Court to reconsider its original ruling

to exclude Dr. Acklin's testinony. It was at the hearing on Stangel's notion
to reconsider that Dr. Acklin was called to testify regarding his opinions.

10
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| nt oxi cation® "does not, in itself, constitute a
physi cal or nental disease, disorder, or defect within the
nmeani ng of [HRS] section 704-400[,]" HRS § 702-230(3) (2014), and
sel f-induced® intoxication is not a defense to any offense,
unl ess specifically provided for in HRS § 702-230. HRS § 702-
230(1) (2014). A drug-induced or exacerbated nental illness does
not constitute a defense. State v. Young, 93 Hawai ‘i 224, 232,
999 P.2d 230, 238 (2000). Therefore, the Crcuit Court's
decision to exclude Dr. Acklin's testinony that Stangel was
suffering froma psychosis caused by Stangel's |ong-standi ng drug
abuse was not error.

Nor was Dr. Acklin's testinony regarding Stangel's
pat hol ogi cal intoxication relevant. "Pathol ogical intoxication"
is defined as

intoxication grossly excessive in the degree, given the
amount of the intoxicant, to which the defendant does not
know the defendant is susceptible and which results froma
physi cal abnormality of the defendant.

HRS § 702-230(5). The Commentary on 8 702-230 further informs us
t hat pat hol ogical intoxication is

empl oyed "to provide a defense in a few, extremely rare
cases in which an intoxicating substance is knowi ngly taken
into the body and, because of a bodily abnormality
intoxication of an extreme and unusual [and unforseen]
degree results."®

8 MP.C. Tentative Draft No. 9, comrents at 11-12 (1959).

G ven that Dr. Acklin did not know the amounts of the
mul ti pl e drugs Stangel ingested on the night in question, was
reluctant to opi ne on whether Stangel's reaction to the ingested
drugs was excessive in degree, and posited that the physical
abnormal ity causing any excessive reaction was one caused by

5 "Intoxication" is defined as "a disturbance of mental or physica
capacities resulting fromthe introduction of substances into the body." HRS
§ 702-230(5).

6

"Sel f-induced intoxication" means intoxication caused by
substances which the defendant knowi ngly introduces into the
def endant's body, the tendency of which to cause
intoxication the defendant knows or ought to know, unless

t he defendant introduces them pursuant to medi cal advice or
under such circunstances as would afford a defense to a
charge of a penal offense.

HRS § 702-230(5).

11



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

Stangel 's own | ong-standi ng drug abuse, we agree with the Crcuit
Court that the testinony of Dr. Acklin was not relevant to
establ i shing any defense based on a theory of pathol ogical
i nt oxi cati on.

Even assum ng this testinony had sone probative val ue,
the Crcuit Court did not abuse its discretion, Wkisaka, 102
Hawai ‘i at 514, 78 P.3d at 327 (the determ nation of the
adm ssibility of relevant evidence under rul e excluding rel evant
evi dence on grounds of prejudice, confusion, or waste of time "is
emnently suited to the trial court's exercise of its discretion
because it requires a 'cost-benefit calculus' and a 'delicate
bal ance between probative value and prejudicial effect'")
(citation and internal quotation nmarks omtted), when it excl uded
Dr. Acklin's testinony because this probative val ue woul d be
substantially outwei ghed by the confusion of the issues it would
cause. State v. Fukagawa, 100 Hawai ‘i 498, 506, 60 P.3d 899, 907
(2002) ("[I]t is well-settled that [a]n appell ate court may
affirma judgnment of the |ower court on any ground in the record
that supports affirmance.”) (citation and internal quotation
marks omtted). As the Circuit Court noted, if it admtted
Dr. Acklin's testinony, it would also have to instruct the jury
that the law did not recognize the effects of Stangel's voluntary
i ntoxication as constituting a defense. As Stangel does not
argue this testinony was relevant to any other subject, it was
not an abuse of discretion to exclude testinmony that the jury

woul d be told was not rel evant to any defense.

The Gircuit Court Did Not Plainly Err Wien It Did

Not Issue Instructions or Interrogatories

Regardi ng Merger to the Jury.

Rel ying on HRS § 701-109(1)(e) (2014), Stangel next
argues that the Crcuit Court plainly erred in failing to present
special interrogatories regarding nerger to the jury. He
mai ntains that, as his convictions for Counts 4, 5, 7, 9, 10, 12,
and 14 all involve possession of the sane firearm "[t]he
guestion of whether Stangel's conduct relat[ing] to the firearm
constituted separate and distinct cul pable acts or was an
uni nterrupted conti nuous course of conduct shoul d have been
submtted to the jury for determnation.”™ In addition, Stange

12
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argues that "whether [he] commtted the firearns of fenses, and
t he conduct creating the mandatory m ni num sent ences under HRS
§ 706-660.1, with separate and distinct intents, rather than
acting with one general inpulse and one plan to commt all of the
of fenses shoul d al so have been submtted to the jury." He asks
that the case be renmanded for the prosecution to either elect one
of these seven convictions or to retry the case with a nerger
i nstruction.

HRS § 701-109(1)(e) provides,

(1) When the same conduct of a defendant may establish an
el ement of nore than one offense, the defendant may be
prosecuted for each offense of which such conduct is an

el ement . The defendant may not, however, be convicted of
more than one offense if:

(e) The offense is defined as a continuing course of
conduct and the defendant's course of conduct
was uninterrupted, unless the | aw provides that
specific periods of conduct constitute separate
of f enses.

In Count 4, Stangel was convicted of Murder in the
Second Degree for intentionally or know ngly causing the death of
Tamry Nguyen and in Counts 5 and 7 for intentionally taking a
substantial step intended or known to cause the death of M chael
Pagdi |l ao and Ami e Lou Asuncion, respectively, thereby commtting
the offense of Attenpted Murder in the Second Degree with regard
to each. HRS 88 707-701.5 (2014) and 705-500 (2014)." The

7 HRS § 707-701.5(1) provides: "Except as provided in section
707-701, a person commts the offense of murder in the second degree if the
person intentionally or knowi ngly causes the death of another person.” HRS
§ 707-701 (2014) defines Murder in the First Degree, and provides:

(1) A person commts the offense of murder in the first
degree if the person intentionally or knowi ngly causes the
deat h of:

(a) More than one person in the same or separate incident;
(b) A | aw enforcement officer, judge, or prosecutor

arising out of the performance of official duties;

(c) A person known by the defendant to be a witness in a
crimnal prosecution and the killing is related to the
person's status as a witness;

(d) A person by a hired killer, in which event both the
person hired and the person responsible for hiring the
killer shall be punished under this section

(e) A person while the defendant was inprisoned
(continued. . .)
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crinmes of Murder in the Second Degree and Attenpted Murder in the
Second Degree are not defined as a continuing course of conduct.
See State v. Matias, 102 Hawai ‘i 300, 305, 75 P.3d 1191, 1196
(2003) (quoting State v. Hoopii, 68 Haw. 246, 251, 710 P.2d 1193,
1197 (1985)) ("HRS & 701-109(1)(e) . . . does not apply where a
defendant's actions constitute separate of fenses under the law. ")
Each comm ssion is conplete upon either perform ng the act that
causes the death or which is a substantial step towards causing
"the death of another person."® Therefore, these three offenses

(...continued)
(f) A person from whom the defendant has been restrained
by order of any court, including an ex parte order

fromcontacting, threatening, or physically abusing
pursuant to chapter 586;

(9) A person who is being protected by a police officer
ordering the defendant to | eave the prem ses of that
protected person pursuant to section 709-906(4),

during the effective period of that order; or
(h) A person known by the defendant to be a witness in a
famly court proceeding and the killing is related to

the person's status as a witness.
HRS § 705-500, defining crimnal attempts, provides:

(1) A person is guilty of an attenpt to conmmt a crime if
the person:

(a) Intentionally engages in conduct which would
constitute the crime if the attendant
circumstances were as the person believes them
to be; or

(b) Intentionally engages in conduct which, under
the circunmstances as the person believes themto
be, constitutes a substantial step in a course
of conduct intended to culmnate in the person's
comm ssion of the crime.

(2) When causing a particular result is an el ement
of the crime, a person is guilty of an attempt to commt the
crime if, acting with the state of mnd required to
establish liability with respect to the attendant
circunmstances specified in the definition of the crime, the
person intentionally engages in conduct which is a
substantial step in a course of conduct intended or known to
cause such a result.

(3) Conduct shall not be considered a substantia
step under this section unless it is strongly corroborative
of the defendant's crimnal intent.

8 Mor eover, we note that Stangel was charged, in Count 3, with
Attenmpted Murder in the First Degree under HRS § 707-701(1)(a), which alleged
that Stangel "did intentionally engage in conduct which is a substantial step
in a course of conduct intended or known to cause the deaths of nore than one
person in the same or separate incident[.]" This charge is defined as a

(continued. . .)
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woul d not merge as a matter of law, and no jury instruction or
separate verdict question was necessary.

Simlarly, the offense of Carrying or Use of a Firearm
in the Conm ssion of a Separate Felony (Use of Firearm,® as its
name inplies, is conplete upon the comm ssion of the underlying
felony. The Use of Firearmstatute specifically provides that
conviction for Use of Firearmis in addition to the conviction
and sentence for the underlying felony. HRS 8§ 134-21(b) (2011);

8. ..continued)
continuing course of conduct. State v. Arceo, 84 Hawai ‘i 1, 18, 928 P.2d 843,
860 (1996). The charges of Attenmpted Murder in the First Degree versus Murder
in the Second Degree and multiple counts of Attempted Murder in the Second
Degree differ in that the states of mnd required for each are nmutually
excl usi ve. See Briones v. State, 74 Haw. 442, 457, 848 P.2d 966, 974 (1993).
As the jury rejected the charge of Attenpted Murder in the First Degree but
convi cted Stangel of one count of Murder in the Second Degree and two counts
of Attempted Murder in the Second Degree involving three separate persons, in
di fferent locations, the jury must have found that Stangel did not act with
the intent or plan to kill nultiple persons, i.e., as a serial killer, but
rather that he intended to kill each separately. Briones, 74 Haw. at 454-57
848 P.2d at 973-75.

9

Carrying or use of firearmin the conmm ssion of a separate
felony; penalty. (a) It shall be unlawful for a person to
knowi ngly carry on the person or have within the person's

i mmedi ate control or intentionally use or threaten to use a
firearm whil e engaged in the comm ssion of a separate
felony, whether the firearm was | oaded or not, and whether
operabl e or not; provided that a person shall not be
prosecuted under this subsection when the separate felony
is:

(1) A felony offense otherwi se defined by this
chapter;

(2) The felony offense of reckless endangering in
the first degree under section 707-713;

(3) The felony offense of terroristic threatening in
the first degree under section 707-716(1)(a),
707-716(1)(b), or [707-716(1)(e)]; or

(4) The felony offenses of crimnal property damage
in the first degree under section 708-820 or
crimnal property damage in the second degree
under section 708-821 and the firearmis the
instrument or means by which the property damage
is caused.

(b) A conviction and sentence under this section
shall be in addition to and not in lieu of any conviction
and sentence for the separate felony; provided that the
sentence imposed under this section may run concurrently or
consecutively with the sentence for the separate felony.

(c) Any person violating this section shall be
guilty of a class A felony.

HRS § 134-21.

15
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see State v. Brantley, 99 Hawai ‘i 463, 465-66, 56 P.3d 1252,
1254-55 (2002) and State v. Feliciano, 107 Hawai ‘i 469, 481, 115
P.3d 648, 660 (2005) ("We [] hold that the double jeopardy clause
does not constrain the legislature fromintentionally inposing

mul ti pl e puni shments upon a defendant for separate offenses
arising out of the sane conduct."). Therefore, the Use of
Firearnms convictions in Counts 9, 10, and 12 would not nerge with
the underlying Murder In the Second Degree and Attenpted Mirder
in the Second Degree charges as a matter of |aw and no
instruction on merger was necessary.

We next turn to Stangel's conviction for Place to Keep
Pistol or Revolver (Place to Keep)?® in Count 14. This offense
is not defined as a continuing course of conduct; it is a
prohi bition against transporting firearns. Once the person takes
the firearmout of a place of business, residence, or sojourn--
but for certain exceptions--the offense is conplete. The fact
that the offense may conti nue beyond this point does not change
t he character of the offense.

Instructive is the |ong-standing case of State v.
Hoopii, 68 Haw. 246, 710 P.2d 1193 (1985). There, the court
revi ewed Hoopii's conviction for Kidnapping, Rape in the First

Degree, and Sodony in the First Degree, and reasoned,

HRS § 701-109(1)(e) prohibits multiple convictions
where the defendant's actions constitute an uninterrupted,
continuing course of conduct. This prohibition, however
does not apply where these actions constitute separate
of fenses under the | aw. Furthernore,

where a defendant in the context of one crimna
scheme or transaction commts several acts

i ndependently violative of one or nore statutes, he
may be punished for all of themif charges are
properly consolidated by the State in one trial

State v. Pilago, 65 Haw. 22, 24, 649 P.2d 363, 365 (1982);
State v. Pia, 55 Haw. 14, 19, 514 P.2d 580, 585 (1973).

10 The offense of Place to Keep is defined in HRS § 134-25 (2011) and
provi des, in pertinent part:

[8 134-25] Place to keep pistol or revolver; penalty.
(a) . . . all firearms shall be confined to the possessor's
pl ace of business, residence, or sojourn[.]

(b) Any person violating this section by carrying or
possessing a | oaded or unl oaded pistol or revolver shall be
guilty of a class B fel ony.

16
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In this case, Appellant comm tted and conpl eted the
act of kidnapping at the moment he restrained the victim by
abducting her, putting her in his van and driving away. Any
restraint which continued throughout the subsequent rape and
sodomy was not necessary to the perpetration of the
ki dnappi ng. See State v. DeCenso, 5 Haw. App. 127, 135, 681
P.2d 573, 580 (1984). Appellant would still be subject to
prosecution for kidnapping had he not continued to restrain
the victimthroughout the rape and sodony. Mor eover, these
later acts themselves constituted separate and i ndependent
of f enses.

Hoopii, 68 Haw. at 251-52, 710 P.2d at 1197 (footnote omtted).
See also State v. Monoki, 98 Hawai ‘i 188, 195, 46 P.3d 1, 8 (App
2002) (inpaired driving offense conplete upon driving or assum ng
control of vehicle; that inpaired driving continued through
conmmi ssion of separate offense of inattention to driving not
violative of HRS § 701-109(1)(e)).

Simlarly, Stangel commtted the offense of Place to
Keep when he left his hone with the | oaded firearm That he
continued to have the firearmduring the entire episode of
June 3, 2011 and conmtted other offenses with that same firearm
was not necessary to the comm ssion of the Place to Keep offense.
As Place to Keep is not defined by statute as a continuing course
of conduct offense, HRS § 701-109(1)(e), the Crcuit Court was
not required to instruct the jury to deci de whet her Stangel
engaged in an uninterrupted course of conduct as a matter of
fact.

Nor was the Crcuit Court required to instruct the jury
to deci de whether Stangel commtted all "the firearns offenses,
and the conduct creating the mandatory m ni num sentences under
HRS § 706-660.1, with separate and distinct intents, rather than
acting with one general inpulse and one plan to commt all of the
offenses[.]" First, HRS § 706-660.1 (2014),' by its terns,

1 Stangel's citation to State v. Matias, 102 Hawai ‘i 300, 306, 76
P.3d 1191, 1197 (2003) and State v. Padilla, 114 Hawai ‘i 507, 517, 164 P.3d
765, 774 (App. 2007) followi ng Matias, are not persuasive. Bot h cases
concerned the possible merger of Place to Keep and Ownership or Possession
Prohi bited (Felon in Possession) under HRS § 134-7(b) and (h) (2011)
convictions. Here, Stangel conpleted comm ssion of the offense of Place to
Keep as soon as he left his residence with the firearm and without a permt
Hi s subsequent actions in commtting each of the underlying felonies in each
of the Use of Firearm offenses were therefore separate fromthe Place to Keep
of f ense.

12

§ 706-660.1. Sentence of inmprisonment for use of a
firearm sem automatic firearm or automatic firearmin a
(continued...)
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2. . continued)
felony. (1) A person convicted of a felony, where the
person had a firearmin the person's possession or
threatened its use or used the firearm while engaged in the
comm ssion of the felony, whether the firearm was | oaded or
not, and whether operable or not, may in addition to the
indeterm nate term of inprisonment provided for the grade of
of fense be sentenced to a mandatory m ni num term of
i mpri sonment without possibility of parole or probation the
Il ength of which shall be as follows:

(a) For nmurder in the second degree and attenpted
murder in the second degree--up to fifteen
years;

(b) For a class A felony--up to ten years;

(c) For a class B felony--up to five years; and

(d) For a class C felony--up to three years.

The sentence of imprisonment for a felony involving the use
of a firearmas provided in this subsection shall not be
subject to the procedure for determ ning m nimmterm of

i mpri sonment prescribed under section 706-669; provided
further that a person who is inmprisoned in a correctiona
institution as provided in this subsection shall becone
subject to the parole procedure as prescribed in section
706- 670 only upon the expiration of the term of mandatory
imprisonment fixed under paragraph (a), (b), (c), or (d).

(2) A person convicted of a second firearm felony
of fense as provided in subsection (1) where the person had a
firearmin the person's possession or threatened its use or
used the firearm while engaged in the conm ssion of the
felony, whether the firearm was | oaded or not, and whet her
operable or not, shall in addition to the indeterm nate term
of imprisonment provided for the grade of offense be
sentenced to a mandatory mni mum term of inmprisonment
wi t hout possibility of parole or probation the | ength of
whi ch shall be as follows:

(a) For nmurder in the second degree and attenpted
murder in the second degree--twenty years;

(b) For a class A felony--thirteen years, four
mont hs;

(c) For a class B felony--six years, eight nmonths;
and

(d) For a class C felony--three years, four nonths.

The sentence of inmprisonment for a second felony offense
involving the use of a firearmas provided in this
subsection shall not be subject to the procedure for
determning a mninmumterm of imprisonment prescribed under
section 706-669; provided further that a person who is
imprisoned in a correctional institution as provided in this
subsection shall become subject to the parole procedure as
prescribed in section 706-670 only upon expiration of the
term of mandatory inprisonnment fixed under paragraph (a),
(b), (c), or (d).

(continued. ..
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is a sentencing provision and not a separate offense. Secondly,
to the extent that HRS § 706-660.1 was included in the charge, *?
it was not an elenent of that charged offense, HRS § 702- 205
(2014)** either by operation of law, or by ternms of the charge

2(. .. continued)

(3) A person convicted of a felony, where the person
had a sem automatic firearmor automatic firearmin the
person's possession or used or threatened its use while
engaged in the conm ssion of the felony, whether the
sem automatic firearm or automatic firearm was | oaded or
not, and whether operable or not, shall in addition to the
indeterm nate term of inprisonment provided for the grade of
of fense be sentenced to a mandatory m ni num term of
i mprisonment without possibility of parole or probation the
Il ength of which shall be as follows:

(a) For nmurder in the second degree and attenpted
murder in the second degree--twenty years;

(b) For a class A felony--fifteen years;

(c) For a class B felony--ten years; and

(d) For a class C felony--five years.

The sentence of imprisonment for a felony involving the use
of a sem automatic firearm or automatic firearm as provided
in this subsection shall not be subject to the procedure for
determning a mninmumterm of imprisonment prescribed under
section 706-669; provided further that a person who is
imprisoned in a correctional institution as provided in this
subsection shall become subject to the parole procedure as
prescribed in section 706-670 only upon expiration of the
term of mandatory inprisonnment fixed under paragraph (a),

(b), (c), or (d).
(4) In this section:

"Automatic firearn' has the same meaning defined in
section 134-1.

"Firearm' has the same nmeaning defined in section
134-1 except that it does not include "sem automatic
firearm' or "automatic firearnt.

"Sem automatic firearm' means any firearm that uses
the energy of the explosive in a fixed cartridge to
extract a fired cartridge and chanmber a fresh
cartridge with each single pull of the trigger.

13 HRS § 706-660.1 was included in Counts 4, 5, and 7, but not 9, 10
12, or 14.

14

§702-205 Elenents of an offense. The elenments of an
of fense are such (1) conduct, (2) attendant circumstances,
and (3) results of conduct, as:
(continued...)
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itself.* Mboreover, Stangel presents no authority for the
proposition that the jury nmust nake a finding regarding his
intent with respect to a sentencing provision, and we find none.

Therefore, we conclude that the Crcuit Court did not
plainly err in omtting merger instructions to the jury.

The Gircuit Court Did Not Plainly Err in Omtting

a Mens Rea Requirenent Relating to Qualifying

Facts for Mandatory M ni num Sentences Fromthe

Speci al Interrogatories.

Stangel argues that the Crcuit Court plainly erred
when it failed to include a nens rea requirenent in the special
interrogatories for Counts 4, 5, and 7, asking the jury to
determ ne whether facts qualifying Stangel for nmandatory m nimum
sentenci ng under HRS § 706-660.1 were present. Stangel argues
that, because the nmens rea for the charged of fense applies to al
el enents of the offense and the qualifying facts for inposition
of a mandatory m ni num sentence for that offense are considered
el enents of the offense, the jury nust be instructed that it nust
find Stangel acted with the requisite state of mnd with regard
to these qualifying facts as well. The special interrogatories
did not contain a nens rea elenent.!® Stangel did not object to

4. .. continued)
(a) Are specified by the definition of the offense, and
(b) Negative a defense (other than a defense based on the
statute of |imtations, |lack of venue, or |ack of

jurisdiction.

15 Counts 4, 5, and 7 each contained a separate paragraph, which
read, in pertinent part,

If convicted of this offense or any included felony
of fense, TOBY J. STANGEL may be subject to sentencing in
accordance with Section 706-660.1 . .

16 The special interrogatory acconpanyi ng Count 4 stated

"Did the defendant have in his possession or threaten its
use or use a sem -automatic firearm whether | oaded or not
and whet her operable or not while engaged in the comm ssion
of Murder in the Second Degree or Reckless Mansl aughter in
Count 47?" Your answer must be unanimous. |If you are unable
to come to a unani mous answer, then you must not check off
either "Yes" or "No" on the interrogatory form
(continued. . .)
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the instructions at trial. Consequently, these un-objected to
jury instructions are reviewed for plain/harnmess error. See
State v. Nichols, 111 Hawai ‘i 327, 334-35, 141 P.3d 974, 981-92
(2006) .

We need not deci de whether the special interrogatories
were erroneous under the circunstances of this case, as we
conclude that the error, if any, was harnmess. "In analyzing
all eged errors in special verdict forms, the instructions and the
interrogatories on the verdict formare considered as a whole."
Montal vo v. Lapez, 77 Hawai ‘i 282, 292, 884 P.2d 345, 355 (1994).
The jury found Stangel guilty of predicate fel onies under Counts
4, 5, and 7, and al so found Stangel guilty of respective Counts
9, 10, and 12 for Use of Firearm Counts 9, 10, and 12 required,
and the jury so found, that Stangel "knowingly carrie[d] on his
person, knowingly ha[d] within his i mredi ate control
intentionally use[d], or intentionally threaten[ed] to use a
firearmwhile engaged in the comm ssion of a separate felony."
Thus the jury unani nously decided that Stangel intentionally or
knowi ngly possessed a firearmin the comm ssion of each predicate
f el ony.

St angel does not suggest any scenario in which the sane
jury that found that he know ngly possessed a firearmin each of
the charged felony offenses could have found that Stangel did not
knowi ngly possess a firearmfor the sane predicate felonies for
t he purposes of HRS § 706-660. 1

Stangel's third asserted point of error is wthout
nerit.

The Record Does Not Support the Allegation That

the Grcuit Court Considered Stangel's Suppressed

Statenent in Sentencing.

Stangel argues that the Crcuit Court violated his
right to due process under the Hawai ‘i and Federal Constitutions

because it considered his suppressed statenents at the sentencing

8. .. continued)

Substantially simlar special interrogatories acconpani ed Counts 5
and 7.
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hearing. As Stangel acknow edges, he did not object to inclusion
of, nor nove to strike, the material fromthe Presentence

D agnosi s and Report (PSI) but argues that this plain error
affected his substantial rights. State v. Fagaragan, 115 Hawai ‘i
364, 368, 167 P.3d 739, 743 (App. 2007) ("[Where plain errors
were commtted and substantial rights were affected thereby, the
errors may be noticed although they were not brought to the
attention of the trial court.”) (citation, internal quotation

mar ks and brackets omtted).

We find no plain error here. Generally, the sentencing
court is not only entitled to consider, but must give "due
consideration to" the PSI before inposing sentence. HRS § 706-
601 (2014); State v. Hussein, 122 Hawai ‘i 495, 527, 229 P.3d 313,
345 (2010). This mandate is not without limt, as in the exanple
of statenents that have been suppressed. State v. Valera, 74
Haw. 424, 848 P.2d 376 (1993). However, "[i]t is well
established that a judge is presunmed not to be influenced by
i nconpet ent evidence and the normal rule is that if there is
sufficient conpetent evidence to support the judgnent or finding
bel ow, there is a presunption that any inconpetent evidence was
di sregarded and the issue determ ned froma consideration of
conpetent evidence only." State v. Barros, 105 Hawai ‘i 160, 171,
95 P.3d 14, 25 (App. 2004) (internal citations, quotations and
brackets omtted).

Here, the Circuit Court ordered the suppression of
Stangel 's statenment and was thus well aware that the statenent
had been suppressed. Stangel does not identify what portions of
hi s suppressed statenent were used by the Crcuit Court in
i nposi ng sentence. On the other hand, there was a wealth of
eligible information at the Circuit Court's disposal in rendering
its sentencing decision: the records and files in the case,

i ncluding the evidence admtted at trial, the statenents from
counsel at sentencing, and letters fromthe famlies of the

victinms and Stangel. |In addition to the unusually violent and
seem ngly random acts involved in this case, there was Stangel's
hi story of abusing a variety of illegal drugs for nore than half
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of his Iife without any kind of serious or sustained effort to
address the problem and Stangel's previous arrest for illegal
gun possession. The Crcuit Court's conclusion that "[ Stangel]
is an extrenely dangerous person, a person who for absolutely no
good reason beyond his own tw sted thinking, essentially went on

a killing ranpage agai nst sonme conpletely innocent and
def ensel ess people[,]" and that there was a "need for the
sentence inposed to . . . protect the public fromfurther crines

of the defendant[,]" appears supported by the record i ndependent
of the information included in the synopsis of Stangel's
suppressed statenent and therefore Stangel fails to rebut the
presunption that the Grcuit Court was unaffected by the

i nclusion of suppressed evidence in the PSI.?'

The Consi deration of Uncharged and Unsubstanti at ed

Il egal Conduct to Support |nposition of

Consecutive Sentences Was Plain Error.

St angel argues that the G rcuit Court
unconstitutionally punished himfor "illegally carrying around a
handgun for years" w thout substantiation in the record. Again,
Stangel asks this court to reviewthe Circuit Court's action for
plain error.

"The authority of a trial court to select and detern ne
the severity of a penalty is normally undisturbed on reviewin
t he absence of an apparent abuse of discretion or unless
applicable statutory or constitutional commands have not been
observed." State v. Reis, 115 Hawai ‘i 79, 83, 165 P.3d 980, 984
(2007) (citation and internal quotation nmarks omtted). However,

While a court has broad discretion in inposing a
sentence, and can consi der the candor, conduct, renorse and
background of the defendant as well as the circumstances of
the crime and many other factors, a judge cannot punish a
def endant for an uncharged crime in the belief that it too
deserves puni shment .

o St angel al so argues that "other information" included in the PS
provi de additional bases to vacate his sentence. As Stangel did not object to
this information being included in the PSI at sentencing, did not dispute the
informati on before the sentencing court and does not identify the information
or explain why he believes it was inmproperly included, he has waived this
argument and failed to show plain error justifying our notice
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State v. Vellina, 106 Hawai ‘i 441, 450, 106 P.3d 364, 373 (2005)
(quoting State v. Nunes, 72 Haw. 521, 526, 824 P.2d 837, 840
(1992)).

Vel li na and Nunes are cases in which the Hawai ‘i
Suprene Court found plain error in the trial court's reliance
upon uncharged and unsubstantiated crim nal conduct in inposing
sentence. In Nunes, the trial court increased a two-day jail
termto thirty days based on the court's belief that the victim
“"lied for the defendant.” Nunes, 72 Haw. at 525, 824 P.2d at
840. In Vellina, the trial court inposed consecutive terns based
on the governnent's argunent that the defendant had sold the
sem automati ¢ weapon he had stolen in that case to a "drug
dealer." 106 Hawai ‘i at 449, 106 P.3d at 372.

Here, evidence was presented at the sentencing phase of
the jury trial that, in 2004, Stangel received a deferred
acceptance of a no contest plea to a charge of Place to Keep and
that he had been found guilty in the instant case of two or nore
felonies, including firearns offenses. The State does not point
to any evidence in the record of Stangel's possession of firearns
inthe interim??® The Grcuit Court explicitly considered the
factors contained in HRS § 706-606 (2014)' before inposing

18 We note that, in Dr. Acklin's January 20, 2012 report, he includes
a synopsis of his interview of Stangel's girlfriend, who had lived with
Stangel for six to seven nonths at the time of the incident. In that
interview, Leslie Guerra told Dr. Acklin that Stangel "kept a gun at the
house[.]" Dr. Acklin's report was included as an attachment to the PSI

19 HRS § 706-606 provides:

Factors to be considered in imposing a sentence. The court,
in determning the particular sentence to be inmposed, shal

consi der:
(1) The nature and circumstances of the offense and
the history and characteristics of the
def endant ;
(2) The need for the sentence inposed
(a) To reflect the seriousness of the offense,

to promote respect for law, and to provide
just punishnment for the offense

(b) To afford adequate deterrence to crim nal

conduct ;
(continued...)
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sentence, and conmunicated its ruling first at the hearing on the
State's notion for consecutive sentencing:

Addi tionally, based on the fact that [Stangel pled] no
contest to a gun charge nine years ago and the fact of his
use of a sem automatic firearmin this case, | think it's
safe to infer that he's been illegally carrying around a
handgun for years. You add those two things together, years
of severe substance abuse and carrying a gun around, and
what you've essentially got is a lethal time bomb just
waiting to go off. And unfortunately for Tammy Nguyen, the
Nguyen fam ly, and the other victims in this case, the bomb
did eventually go off with both |Iethal and near |etha
consequences.

(Enphasis added). In its Septenber 3, 2013 Findings of Fact,
Concl usions of Law, and Order Granting State's Mtion for
Consecutive [Terns of] Inprisonnent (Order Granting Consecutive
Terms) the Circuit Court later nenorialized the reasons why it
concl uded that, under the factors contained in HRS § 706- 606,
consecutive sentences were warranted:

This court bases this conclusion on the facts adduced during
trial, the PSI, State's Motion, and Defendant's Sentencing
St at ement . Def endant's combi nati on of severe substance
abuse and propensity for illegally carrying |oaded

sem automatic firearms created a |lethal time bomb. Thi s
time bomb went off on June 3, 2011, when Defendant took the
public streets and hi ghways of Honolulu and turned theminto
literal killing zones. Thus, in considering [] all of the
foregoing factors, the court can only conclude that they
require and demand a severe sentence

We agree with Stangel that basing the decision to
i npose consecutive terns on the specul ation that Stangel
illegally carried a firearm"for years" before the instant
of fense, was inproper. Vellina, 106 Hawai ‘i at 450, 106 P.3d at
375. As this notion was a prom nent part of the Crcuit Court's

9. . . continued)
(c) To protect the public from further crimes
of the defendant; and
(d) To provide the defendant with needed
educational or vocational training
medi cal care, or other correctiona
treatment in the nmost effective manner;
(3) The ki nds of sentences avail able; and
(4) The need to avoid unwarranted sentence

di sparities anong defendants with sim | ar
records who have been found guilty of simlar
conduct .
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reasons supporting its decision, we cannot conclude that the
consideration of this speculation was harm ess and nmust vacate
this part of Stangel's sentence.

[T,

Based on the foregoing, we vacate the part of the
sentence that inposed consecutive ternms of incarceration for
Counts 4, 5 and 7, and remand for resentencing before another
judge. The August 14, 2013 Judgnent of Conviction and Sentence
is affirmed in all other respects.

DATED: Honol ul u, Hawai ‘i, February 26, 2015.
On the briefs:

Craig W Jerone,
Deputy Public Defender,

f or Def endant - Appel | ant . Presi di ng Judge
Donn Fudo,
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