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NO. CAAP-13-0001479
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

LI ONEL LETOTO, Petitioner-Appellant, v.
STATE OF HAVAI ‘I, Respondent - Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
( SPECI AL PRI SONER PROCEEDI NG NO. 12-1- 0051)
(FAM LY COURT CRIM NAL NO. 06- 1- 0017)

SUMMARY DI SPOSI TI ON. ORDER
(By: Foley, Presiding J., Fujise and Leonard, JJ.)

Petitioner-Appellant pro se Lionel Letoto (Letoto)
appeal s fromthe "Findings of Fact, Conclusions of Law and O der
Denying Petition to Vacate, Set Aside or Correct Judgnent or to
Rel ease Petitioner From Custody,"” filed May 21, 2013 in the
Circuit Court of the First Circuit! (circuit court).

On appeal, Letoto contends that he did not enter into
his pl ea agreenent wi th Respondent-Appell ee State of Hawai ‘i
(State) knowingly and voluntarily and that his counsel at the
pl ea proceeding was ineffective for "fail[ing] to present a clear
and under st andabl e conplete profile of the plea and its possible
outcone” and failing to "present any defense strategies,

i ncludi ng non-intended injury by appellant[.]"

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case | aw, we concl ude t hat

The Honor abl e Randal K. O. Lee presided.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Letoto's appeal is without nerit. In light of the record of the
trial court proceeding, it is clear Letoto presented no col orable
claimin his Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 40
petition (Rule 40 Petition). See Dan v. State, 76 Hawai ‘i 423,
427, 879 P.2d 528, 532 (1994).

Pursuant to a plea agreenent with the State, Letoto

pled guilty to an amended charge of reckless mansl aughter,? in
lieu of his original charge of nurder in the second degree. The
crux of Letoto's Rule 40 Petition hinged on his belief that he

did not enter into his plea agreenent voluntarily and know ngly.

In a petition seeking relief under [HRPP] Rule 40 on
[the] ground that the guilty plea was entered into

involuntarily, the court is required to look at the entire
record in order to determ ne whether the petitioner's clains
or recantation are credible and worthy of belief. The

record is vital to the ultimte determ nation of whether the
pl ea was made voluntarily[.]

Eli v. State, 63 Haw. 474, 477, 630 P.2d 113, 116 (1981).

Letoto contends that "the court itself failed to obtain
any near clear understanding by the defendant/appellant who
decl ared he did not understand the deal or its possible
alternatives."” Letoto also contends that "neither [his counsel]
nor the court ever gave the [hin] a detailed explanation of the
term'recklessly' and the [he] discovered the termby his own
research[.]" However, during the plea proceeding, the circuit
court "double cover[ed] sone of [the] itens to make sure" that
Letot o understood the nature of the plea agreenent and engaged in
a colloquy of nunerous questions. Letoto characterizes the
circuit court's questioning as "senseless.” However, the circuit
court's questioning was the type of inquiry required under HRPP
Rule 11. See State v. Solonobn, 107 Hawai ‘i 117, 126, 111 P. 3d
12, 21 (2005). "Although no specific dialogue is required, the
court should nmake an affirmative show ng by an on-the-record
col l oquy between the court and the defendant wherein the
defendant is shown to have a full understandi ng of what the plea

of guilty connotes and its consequences.” [d. (citation and
2 Hawai i Revised Statutes (HRS) § 707-702(1)(a) (1993)

"Mansl| aughter" provides that "A person commts the offense of mansl aughter

if . . . [h]le recklessly causes the death of another person[.]"
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internal quotation marks omtted). The circuit court engaged in
such a col | oquy.

After the circuit court questioned Letoto as to whether
he understood the charge of reckless mansl aughter, the circuit
court asked Letoto whether his attorney expl ained the el enents of
reckl ess mansl aughter, "the things that the State would have to
prove in order for you [Letoto] to be found guilty of this
amended charge." Letoto stated "Yes, he explained them" The
circuit court then asked whether Letoto understood what the State
woul d have to prove under the charge of reckless mansl aughter to
whi ch Letoto responded that the el enents of reckl ess mansl aughter

were "[n]ot in [his] head at this nonent." Letoto's counsel
Wl liam Bento (Bento), asked the circuit court for "one
moment . . . [to] go over it with M. Letoto again.” After Bento

and Letoto conferred about the el enents of the charge, the
circuit court asked Letoto, "So you understand what the el enents
are?" Letoto answered affirmatively, "Yes, Your Honor."

Letoto responded affirmatively that he was aware of the
maxi mum penalty of his plea and still w shed to plead guilty;
under st ood the possible inmgration penalties; understood his
right to plead not guilty; understood the right that he would be
giving up by entering a guilty plea; understood that there would
be no trial and that he would be found guilty; was not being
t hreatened, forced, or pressured into pleading guilty and that he
was pleading guilty of his owmn free will; and did not nake any
prom ses in exchange for his guilty plea other than the plea
agreenent. The circuit court conplied with the requirenents of
HRPP Rule 11 and the record indicates that Letoto entered into
the plea agreenment voluntarily and know ngly.

Letoto al so contends that Bento provided ineffective
assi stance of counsel by "fail[ing] to present a clear and
under st andabl e conplete profile of the plea and its possible
outcone" and failing to "present any defense strategies,

i ncl udi ng non-intended injury by appellant[.]

"I'n any claimof ineffective assistance of trial
counsel, the burden is upon the defendant to denonstrate that, in
light of all the circunstances, counsel's performance was not
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objectively reasonable - i.e., within the range of conpetence
demanded of attorneys in crimnal cases." *Briones v. State, 74
Haw. 442, 462, 848 P.2d 966, 976 (1993) (citations and internal
quotation marks omtted). The defendant nust establish

1) that there were specific errors or omi ssions reflecting
counsel's lack of skill, judgment, or diligence; and 2) that
such errors or om ssions resulted in either the withdrawa

or substantial inpairment of a potentially meritorious

def ense. State v. Aplaca, 74 Haw. 54, 66-67, 837 P.2d 1298
1305 (1992). To satisfy this second prong, the defendant
needs to show a possible inmpairment, rather than a probable
i mpai rment, of a potentially meritorious defense. State v.
Christian, 88 Hawai ‘i 407, 419, 967 P.2d 239, 251 (1998) A
def endant need not prove actual prejudice. [Id.]

State v. WAaki saka, 102 Hawai ‘i 504, 514, 78 P.3d 317, 327 (2003)
(footnote omtted).

As noted, Letoto's contention that Bento failed to
explain the nature of the plea or the el enents charged agai nst
himis without nmerit. The record indicates that Bento conferred
with Letoto to ensure that Letoto understood the el enments of
reckl ess mansl aughter and Letoto indicated to the circuit court
t hat he understood the elenents of the charge. The record also
indicates that Letoto responded affirmatively when the circuit
court asked hi m whether he had di scussed his plea fully with his
attorney, Bento, and whether he was satisfied with his attorney's
advice. The record does not support Letoto's contentions that he
di d not understand the nature of the charges against himor that
he was dissatisfied with Bento's representation.

Letoto contends that Bento's assistance was ineffective
because Bento told him "You could get life," when discussing the
proposed pl ea agreenent. That statenment was a correct statenent
of the law. Letoto originally faced a charge of nurder in the
second degree, which carries a sentence of life inprisonnment with
possibility of parole.?

Letoto al so contends that Bento's assistance was
i neffective because Letoto failed to discuss possible defenses
with him This contention is also unsupported by the record.

3 HRS § 706-656(2) (1993) "Terns of inmprisonment for first and
second degree murder and attenpted first and second degree murder" provides
that "Persons convicted of second degree murder . . . shall be sentenced to

life imprisonment with possibility of parole."
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The record indicates Letoto affirnmed that "Bento had 'expl ai ned
any defenses that mght be applicable in [his] case.'" During
the plea proceeding, Letoto also gave an affirmative response
when asked if he was aware of the rights that he was wai vi ng by
pl eading guilty. Letoto has failed to establish any specific
errors or omssions reflecting Bento's |lack of skill, judgnent,
or diligence so to support his claimfor ineffective assistance
of counsel.

Ther ef or e,

| T I S HEREBY ORDERED t hat the "Findings of Fact,
Concl usi ons of Law and Order Denying Petition to Vacate, Set
Asi de or Correct Judgnment or to Rel ease Petitioner From Custody,"
filed May 21, 2013 in the Grcuit Court of the First Grcuit is
af firnmed.

DATED: Honol ul u, Hawai ‘i, February 9, 2015.

On the briefs:

Li onel Letoto
Petitioner-Appellant pro se.
Presi di ng Judge
Loren J. Thomas
Deputy Prosecuting Attorney
Cty and County of Honol ul u
for Respondent - Appel | ee.
Associ at e Judge

Associ at e Judge





