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APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 05-1-1981-11)
FEBRUARY 27, 2015

FOLEY, PRESIDI NG J., FUJI SE AND LEONARD, JJ.

OCPINITON OF THE COURT BY FOLEY, J.

This case arises out of an incident that occurred on or
about Novenber 10, 2003, and resulted in an alleged w ongful
deat h, at the Kal awahi ne Streansi de Housi ng Devel opnent
(Project). The Project is located in Honolulu on twenty-seven
acres of land owned by Defendant/ Appellee/ Third Party
Plaintiff/Cross-Appellee State of Hawai ‘i Departnent of Hawaiian
Home Lands (DHHL). Plaintiffs/Appellees/Appellants/Cross-

Appel lees WlliamA. Arthur, Sr. (WIlliam Arthur), individually
and the Estate of Mona Arthur, through WIlliamA. Arthur, as
Personal Representative (collectively, Arthur) brought suit

agai nst DHHL, the devel oper Defendant/ Appellee/ Third Party

Pl ai ntiff/Cross-Appel | ee Kanehaneha | nvest nent Corporation (KIC)
t he general housing contractor Defendant/ Appell ee/ Cross- Appel | ant
Coastal Construction Co., Inc. (Coastal), the architecture firm
Def endant / Appel | ee/ Cr oss- Appel | ee/ Appel | ant Design Partners, Inc.
(Design Partners), the civil engineers Defendants/ Appell ees/
Cross- Appel l ants Sato and Associates, Inc. and Daniel S. Myasato
(collectively, Sato), and Defendant/ Appel | ee Associ ati on of

Kal awahi ne Streansi de Association (AQAO (collectively,

Def endants). KIC and DHHL each filed a third-party Conplaint for
i ndemmi fication and contribution against the general site
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devel opnment contractor, Third-Party Defendant/ Appel | ee/ Fourt h-
Party Plaintiff/Cross-Appellee Kiewit Pacific Conpany (Kiewt)
Kiewit filed a fourth-party Conpl aint agai nst the subcontractor
who furnished and installed a chainlink fence, Fourth-Party
Def endant / Appel | ant / Appel | ee/ Cr oss- Appel | ee Pacific Fence Inc.
(Pacific Fence). DHHL, KIC, Design Partners, Coastal, AQAQ
Sato, Kiewit, and Pacific Fence (Defendant Parties) also filed
counterclainms or cross-clains for indemification and
contri bution.

On April 2, 2013, the Anended Final Judgnent (Anended
Fi nal Judgnent) and underlying orders were entered in the Grcuit
Court of the First GCrcuit! (circuit court). The Anmended Fi nal
Judgnent superseded the Judgnent filed on January 9, 2012, and
was entered in favor of DHHL, KIC, Design Partners, Coastal,
AQAO, and Sato and against Arthur. The Anended Fi nal Judgnent
was al so entered in favor of Kiewit and against KIC in the Third-
Party Conplaint, and in favor of Pacific Fence and agai nst Kiewt
in the Fourth-Party Conplaint. The Amended Final Judgnent
provi ded judgnment on specific clainms of contribution, equitable
indemmity, and contractual defense anbngst the parties. Three
appeals and two cross-appeals resulted fromthe conplaint filed
by Arthur on Novenber 4, 2005 (Arthur's Conplaint) On June 4,
2013, this court filed an order consolidati ng appeal case nos.
CAAP- 13- 0000531, CAAP-13-0000551, and CAAP-13-0000615 under case
no. CAAP-13-0000531.

On appeal, Arthur contends the circuit court erred by:?

(1) granting ACAO s notion for sunmary judgnment on any
and all clains asserted by plaintiffs due to | ack of causation;

(2) granting KIC s notion for partial sunmary judgnent
as to plaintiff's claimfor punitive damges; and

(3) denying Arthur's notion for leave to file a

1 The Honorable Karen T. Nakasone presided

2 Arthur's opening brief fails to comply with Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(3),(4), and (7) because it does not
include record references to page citations or volume nunmbers; point to "where
in the record" alleged errors were objected to; or contain citations to "the
parts of the record relied on.” HRAP Rule 28(b) 4 and 7. Arthur's counsel is
war ned, future nonconpliance may result in sanctions.

4
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conpl aint against Kiewt.

On appeal, Pacific Fence contends the circuit court
erred by:

(1) granting Kiewit's notion for partial summary
j udgment in 2007, which included the holding, "[a]ny obligation
Kiewt has to defend KIC and [ Sat o] passes through Kiewit, as a
matter of law, to Pacific Fence."

(2) granting KIC s notion for partial sunmmary judgnent
in 2010, which included the holding that Pacific Fence had a
joint and several duty to defend KIC from February 9, 2006

(3) granting KIC s notion regarding Coastal in 2010;

(4) granting KIC s notion regarding Design Partners;

(5) granting KIC s notion for partial sunmmary judgnent
regarding Kiewit and Sato in 2010;

(6) granting Kiewit's notion in 2010, which included
the holding that Kiewmt's obligation to reinburse KIC and/ or make
future paynents for KIC s defense fees and costs passed through
Kiewit as a matter of law to Pacific Fence; and

(7) holding that Pacific Fence was required to pay K C
fees and costs incurred for periods and in percentages set forth
in an exhibit to the Arended Final Judgnent.

On cross-appeal, Sato contends the circuit court erred
by:

(1) holding that Sato had a joint and several duty to
defend KIC as of Decenber 15, 2005;

(2) finding that Sato was obligated to pay KIC fees or
costs; and

(3) finding that Sato had a contractual duty to
i ndemmify and defend KIC and a joint and several duty to defend
KI C

On cross-appeal, Coastal contends the circuit court
erred by hol ding that:

(1) Coastal and Kiewt assuned KIC s contractual duty
to defend DHHL in litigation and thus relieved KIC from
obligations to defend DHHL;

(2) KIC s contractual duty to defend DHHL i ncl uded
defense of clainms regarding the negligence or willful acts,
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om ssions, failure to act, or m sconduct of DHHL

(3) Coastal was bound to defend DHHL agai nst all clains
asserted in litigation and not only against clains attributable
to work by Coastal or its subcontractors; and

(4) Coastal had a contractual duty to defend DHHL in
[itigation brought by Arthur under a contract between KIC and
Coast al .

| . BACKGROUND
A. Background on Decedent's Death

On Cct ober 31, 2000, DHHL executed an Assignnment of
Lease and Consent with WlliamArthur and his wife, Mna Arthur
(Mona), for their residence, |located at 2273 Kapahu Street in
Honol ul u, Hawai ‘i (Resi dence).

A hillside was separated fromthe Residence by an open
concrete drainage ditch and a chain |link fence. Mna accessed
the hillside fromthe Arthurs' backyard by wal ki ng across a four-
foot by eight-foot wooden board to cross the drainage ditch and
then WIlliam Arthur would hel p her over the fence. There was no
gate on the fence that allowed access onto the hillside. WIIliam
Arthur and Mona went onto the hillside about three tines a week,
where Mona woul d wear sneakers with snow spi kes attached to
prevent her fromsliding down the hill. Four or five nonths
after nmoving into the Residence, the Arthurs hired sonmeone to
cl ear banmboo fromthe hillside and thereafter the Arthurs planted
ti leaves and flowers, then vines and grass, allegedly to prevent
erosion. WIlliamArthur installed stepping stones on the
hi || si de.

On the afternoon of Novenmber 10, 2003, Mbna, age 66,
and Wlliam Arthur, age 68, were gardening on the hillside.
WlliamArthur |eft Mona on the hillside, spent five to fifteen
m nutes getting her ice water, returned and did not see Mona. He
spent two or three mnutes sitting on a swing and then saw Mona's
"head pop up fromthe ditch.”" Mmna was lying in the ditch and
asking for help. WIIliam Arthur asked his neighbors, Allen Bird
(Bird) and Mark G lbert (Glbert) for help. Bird testified that
he did not see how Mona entered the ditch nor was aware of anyone
el se who saw her. He also testified that the fence on the
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upsl ope side of the ditch was not damaged and that Mona's
clothing was not torn. WIIliamArthur was not aware of Mna ever
slipping or falling down the hillside prior to this incident.

Mona was treated for severe head injuries, lapsed into
a coma, and died on March 9, 2004. Mna was unable to provide an
account of the way she fell into the ditch
B. Defendant Parties' Contractual Relationships

By a Devel opnent Agreenent dated January 16, 1998 (KIC
Contract), DHHL engaged KIC to develop 26.5 acres of land for the
Project. The KIC Contract provided: "[KIC] will be responsible
for all on-site grading, fill and conpaction work necessary for
the Project in accordance with the plans and specifications
approved by [DHHL]."

Section 17, "Indemification" of the KIC Contract
provi ded that KIC shall

Not wi t hst andi ng other provisions in this Agreenment, [KIC]
agrees to pay, defend, indemify, and hold harm ess [ DHHL]
fromany and all clainms of any person . . . which arise out
of or in connection with the construction of any unit of the
Project, the sale of the units in the Project or any design
or construction defects which arise or are made within one
(1) year after conpletion.

[KIC] accepts all risks with respect to which [KIC] will be
responsi bl e for disclosing to purchasers and defend

indemi fy, hold harm ess [DHHL] against all claim made by
any homeowner or other person arising out of damage
resulting from such risk or from non-disclosure or

i nadequat e di scl osure.

[KIC] shall be devel oping and constructing the Project in
[KIC s] own behalf and shall pay, indemify, defend, and
hold [DHHL] harm ess fromall clainms, demands, |awsuits,
judgments deficiencies, damages (whether paid by [DHHL] as
part of a settlement or as a result of a judgment) and
expenses, including attorney's fees and all costs of suit,
made agai nst [DHHL] or incurred or paid by [DHHL] arising
out of or in connection with [KIC s] devel opment and
construction of the Project.

Section 17 shall not cover the negligence or willful acts,
om ssions, failure to act, or m sconduct of [the Hawaiian
Homes Conmi ssion], [DHHL], or its employees and agents
either related to the devel opment of this Project or related
to the completion of [DHHL's] authorized m ssion

The KIC Contract also required KIC to draft or provide
docunents, including a declaration of covenants, conditions, and
restrictions that would run with the Project |land and be "legally
bi ndi ng upon all owners of units in the Project.” Arthur would
|ater claimthat DHHL and AQAO advi sed honest eaders, including

7
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hi rsel f and Mona, to | andscape hill sides behind their hones.
The "Decl aration of Covenants, Conditions, and
Restrictions for Kal awahi ne Streansi de" (Project DCCR) includes

the foll owm ng provisions:

5.02 RESIDENTI AL LOTS: USES AND RESTRI CTI ONS. Each
Resi dential Lot shall be for the exclusive use and benefit of its
Owner, subject, however, to the follow ng covenants, conditions
and restrictions:

(d) Each Owner shall | andscape and plant ground
covering on such Owner's Residential Lot to prevent erosion
and runoff. Each Owner shall maintain all |nmprovements
erected on such Owner's Residential Lot and all | andscaping

and vegetation planted on such Residential Lot in good
cl ean and neat condition and repair

5.09 SPECI AL CONDI TI ONS. The Owner of each
Resi dential Lot, by acceptance of a Lease for such Residentia
Lot, shall be deemed to acknow edge, accept and agree to the
foll owi ng:

(d) STEEP SLOPES. Each Owner acknow edges and
under st ands that such Owner's Residential Lot will have a
steep slope, either uphill or downhill. Each Owner
acknowl edges and understands that such Owner will be
responsi bl e for maintaining and | andscapi ng such Owner's
Residential Lot in a manner that (1) will not prevent proper
drainage . . . . (2) will not promote soils
erosion . . . . Each Owner understands and agrees that such
Owner will be responsible for maintaining such Owner's
Resi dential Lot so that rocks and other debris do not slide
or fall into any Inprovenments or any other portion of the
Proj ect . Each Owner understands and agrees that such Owner
will be responsible for all damage and injury caused by such
sliding or falling rocks and other debris, or as a result of
the inmproper maintenance or | andscaping of such Owner's
Resi dential Lot, and agrees to indemify, defend, and hold
[KIC], [DHHL], and [AOAOQ] harm ess from and agai nst any
claimfor loss resulting from such circunmstances.

In addition to hiring KIC as the Project devel oper,
DHHL al so enployed its own Project nanager and at |east two |and
devel opnent engi neers.

By a Project Consultant Agreenent dated February 24,
1998 (Design Partners Contract), KIC hired Design Partners to
desi gn houses for the Project. Paragraph 7 of the Design

Partners Contract provided:

7. | NDEMNI TY BY CONSULTANT. [Design Partners] hereby
agrees to indemify, defend and hold harm ess Devel oper, and
each of its officers, directors and enployees, from and
agai nst any and all claims, demands, |osses, liabilities,
actions, lawsuits, proceedings, judgments, awards, costs and

8
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expenses (including reasonable attorneys' fees), arising
directly or indirectly, in whole or in part, out of work
undert aken by [Design Partners] outside the scope of this
Agreement and/or out of the negligence or any willful act or
om ssion of [Design Partners], or any of its officers,
directors, agents or enployees, in connection with this
Agreement or [Design Partner's] services or work hereunder
whet her within or beyond the scope of its duties or
authority hereunder. The provisions of this Section shal
survive conpletion of [Design Partner's] services hereunder
and/or the term nation of this Agreenment.

By a Project Consultant Agreenent dated March 10, 1998
(Sato Contract), KIC engaged Sato as the civil engineering firm
for the Project. Paragraph 7 of the Sato Contract was identi cal
to that of the Design Partners Contract.

By a Standard Form of Agreenent Between Omner and
Contractor dated April 16, 1999 (Kiewit Contract), KIC engaged
Kiewit to conplete all grading and site inprovenents. The Kiewt
Contract was executed between the owner (KIC) and the contractor
(Kiewit), and specified that Sato woul d be the architect. Under
the Kiewit Contract, KIC would pay Kiewt $5,263,381.50 for work
performed. Section 3.18.1 of the Kiewit Contract provided:

[t]o the fullest extent permtted by law, [Kiewit] shal
indemi fy, defend, and hold harm ess [KIC], [Sato],

[DHHL] . . . from and against all claims, damages, | osses,
costs, and expenses, including but not limted to attorney's
fees, arising out of or resulting from performance of the
Wor k, provided that such claim damage, |oss or expense is
attributable to to bodily injury, sickness, disease or
death, or to injury to or destruction of tangible property
(other that the Work it self) including |oss of use
resulting therefrom but only to the extent caused in whole
or in part by any negligent acts or om ssion of the
Contractor, a Subcontractor, . . . or anyone for whose acts
they may be liable, regardless of whether such claim
damage, | oss, or expenses is caused in part by a party
indemi fi ed hereunder.

By a Standard Form of Agreenent Between Omers and
Contractor dated July 26, 1999 (Coastal Contract), KIC engaged
Coastal to build houses for the Project. The Coastal Contract
contained an indemity cl ause under paragraph 3.18.1 of
Amendnents to the General Conditions of the Contract For
Construction that was essentially the sane indemity clause as in
the Kiewit Contract.

By a subcontract dated Cctober 15, 1999, Kiewt
subcontracted construction of the chain link fence to Pacific
Fence (Pacific Fence Subcontract) for approxi mately $18, 235. 74.


http:18,235.74
http:5,263,381.50
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Section 11 of the Pacific Fence Subcontract contained an
indemmity clause in favor of Kiewt, KIC, and DHHL, providing in

pertinent part:

Section 11. | NDEMNI FI CATION. To the fullest extent
permtted by law, [Pacific Fence] specifically obligates
itself to [Kiewit], [Kiewit's] surety, and [KIC] and any
other party required to be indemified under the [Kiewit
Contract], jointly and severally, in the followi ng respects,
to-wit:

(b) To defend and i ndemmify them agai nst and save them

harm ess from any and all clainms, suits, liability for
damages to property including | oss of use thereof, injuries
to persons, including death, and from any other cl ains,
suits or liability on account of acts or om ssions of
[Pacific Fence] . . . whether or not caused in part by the

active or passive negligence or other fault of a party
indemni fied hereunder; provided however, [Pacific Fence's]
duty hereunder shall not arise if such claims, suits, or
liability, injuries or death or other claims or suits are
caused by the sole negligence of [Kiewit], unless otherwi se
provided in the [Kiewit Contract].

(f) To assume toward [Kiewit] all obligations and
responsibilities that [Kiewit] assumes toward [KIC] and

others, as set forth in the [Kiewit Contract], insofar as
applicable, generally or specifically, to [Pacific Fence's]
wor K.

To the fullest extent permtted by law, [Pacific
Fence] shall defend and indemify [Kiewit], [Kiewit's]
surety, [KIC], and other indemified parties against, and
save them harm ess from any and all | oss, damage, costs,
expenses and attorneys' fees suffered or incurred on account
of any breach of the aforesaid obligations and covenants,
and any ot her provision or covenant of this Subcontract.

Not wi t hst andi ng the above, [Kiewit] at is sole discretion
reserves the right to defend any one or all of the
following, [KIC], other indemified parties, . . . and
itself. Such election to defend by [Kiewit] shall not in
any way |limt [Pacific Fence's] responsibility to indemify
and hold harnl ess as provided herein.

According to KIC s project manager for the Project,
Elton Wng (Wng), "[Db]ased on the input fromthe design
professionals, it was decided that the steeply sl oped portions of
t he higher elevations of the [Project] would be left in the
natural condition.”™ Sato's design for the Project's drainage
system i ncl uded:

a series of shallow (2 ft. deep) surface drainage ditches
that were intended to capture the sheet flow of water from
the higher elevations and divert the water around the homes.
The drainage ditches are located in an eight foot wide

drai nage easenment that runs across the backyards of the
uphill properties.

10
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Sato's plan al so included a single, unbroken debris
fence on the upslope side of two-foot deep surface drai nage
ditches, allegedly pursuant to their understanding that the
fences were intended solely for the collection of debris. The
hei ght of the debris fence as originally specified by Sato was to
be four feet.

Prior to 1998, Sato's plans were presented to DHHL for
review and comment, as well as to the Gty and County of
Honol ul u' s Departnment of Planning and Permtting. By facsimle
dated Septenber 2, 1998, DHHL's Project nmanager M chele O ake
(O ake) sent handwitten comments froma DHHL | and devel opnent
engi neer, Gerald Lee (Lee) that included a concern regarding the
four foot height of the debris fence. On or about Septenber 9,
1998, Wong di scussed Lee's concern with Richard Fujita (Fujita),
anot her DHHL | and devel opnent engi neer, and they "concurred that
the debris fence would be reduced in height fromfour (4) feet to
two (2) feet in order to facilitate access to the hillside and
for ease of nmmintenance of the ditch and the associate [sic]
easenent." These plans, Drainage Ditch Detail for Ditches A B,
C, and D, which were Sheet C 14 of Sato's Construction Plan, were
approved by DHHL and Sat o.

By letter dated January 5, 1999, Wng wote to Sato
instructing himto provide conments on the construction plans
revised in Decenber 1998, including reference to "O Sheet C 15:
Change 4' high chain link fence and post to 2'."
initial construction contractor withdrew their bid, KIC prepared
a new bid package on February 24, 1999, which included plans that
depicted a two foot high fence on the upslope side of the
drai nage ditches. According to Wng, the change froma four-foot
to a two-foot fence "was not nmade in order to reduce the cost of
the site work contract, but rather to inplenent a design that was
perceived to be better than the prior design in light of the
pur pose of the debris fence."

C. Expert Testinonies

Arthur introduced expert testinonies and reports by
Richard GIl, Ph.D. (Dr. GII) of Applied Cognitive Sciences
dated January 2, 2009 (Dr. GIll"'s Report), and by Laura L.

Because KIC s

11
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Liptai, Ph.D. (Dr. Liptai) of Bionedical Forensics, dated
Decenber 19, 2008 (Dr. Liptai's Report). Dr. GIl"'s Report
stated the foll ow ng:

[1]1t is our opinion that the concrete drainage canal, its
associ ated approximtely 2 foot high fence, and the
surrounding terrain . . . <created an unreasonably dangerous
condition at the time of [Mona's] falling incident. It was

foreseeable that an incident simlar to [Mona's] would occur
if this defective and hazardous condition was not corrected

Dr. Gll'"s Report opined the record was "replete with
exanpl es that denonstrate . . . [Defendants'] failure to conduct
any neani ngful safety or hazard anal ysis" of the drai nage canal.

Dr. Liptai's Report set forth a bionedical and
mechani cal engi neering anal ysis of Mona's Novenber 10, 2003

i ncident based on "information provided to date . . . literature
review, analysis, and [Dr. Liptai's] know edge, experience, and
education.” Her report stated, "[Mna's] general orientation at

i npact was inverted cranial (head leading). This is consistent
with the short fence acting as a trip nmechani sm which caused
[ Mona's] center of gravity to rotate over the 21" fence in an
inverted cranial (head |eading) posterior/lateral
(backwar ds/side) orientation."”

Dr. Liptai's Report concluded that "the short fence
Iikely generated the tripping nmechanismthat lead [sic] to the
inverted cranial (head |leading) orientation with inpact to the
posterior |ateral (back/side) of the cranium The unforgiving
nature of the concrete inpact surface, as well as the increased
fall height generated by the uncovered ditch, further contribute
to the possibility of head injury.”

A report by Douglas E. Young, Ph.D. (Dr. Young), of
Exponent Failure Anal ysis Associ ates, dated Novenber 23, 2009
(Dr. Young's Report) was attached to KIC s notion for parti al
sumary judgnent on Arthur's claimfor punitive damages, filed on
March 2, 2010. Dr. Young's Report concluded that the design of
the ditch and fence did not pose an undue risk to individuals who
behave prudently and with proper care and warni ngs woul d not have
prevent ed the subject accident.

In Dr. Young's March 31, 2010 deposition, he stated
that by his use of the phrase "potential hazard associated with

12
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the subject hillside fence and ditch[,]" he was "referring to the
i nherent characteristics of these objects and structures that my
cause harmto an individual or has the potential to cause harm"
In his deposition, Dr. Young was asked, "with regard to the
potential hazard associated wth the hillside fence and ditch

col l ectively, what were the inherent characteristics that may
cause harmto an individual or has the potential to cause harmto
an individual ?" Dr. Young responded, "it's their proximty in
terms of their |ocations and the kinds of interactions that

i ndi viduals would use to nove in those areas."

Dr. Young's Report concluded that "[t]he subject
acci dent was not foreseeable to the [Defendant Parties]" and
"[t]he potential hazard associated wth the subject hillside
fence and ditch was open and obvious to those who interacted with
the subject hillside."

In her March 5, 2009 deposition, Dr. Liptai stated that
she was asked to do a bi onedi cal engi neering anal ysis and
affirmed that she was not asked to do an accident reconstruction.
When asked, "howis it that you can say that it was a fence that
was the likely tripping nechanisn?" Dr. Liptai stated, "I know
based on the physical evidence [of] how she | anded, and | know
that there's evidence, forceful evidence, in a given direction,
and that is nost likely consistent wwth the tripping nmechani sm of
the fence."

By letter dated March 5, 2009, KIC s expert w tness,
Donald M Schultz (Schultz), a Hawai‘i devel oper and engi neer
provided a report of his February 9, 2009 site visit and review
of information related to Mona's incident at the Project.

Schul tz eval uated conditions of the Project and provided his

opi nion regarding the standard of care to be exercised by a

devel oper in Hawai ‘i for a residential devel opnent. Schultz
noted that KIC was responsi ble for providing the Project DCCR and
concl uded that KIC "provided reasonabl e, appropriate and
sufficient notice, disclosure and guidance related to the

exi stence of steel [sic] slopes and of the concrete drai nage

cul vert, easenents, and hillside rear yards of the individual
lots.” In regard to Section 5.09, "Special Conditions," Schultz
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comented that "[t]his section identifies not only that lots wll
have steep slopes, but that the owner is responsible for the
lot's mai ntenance. In addition, the owners are specifically
advised of their responsibility and liability in the event of the
owner's inproper maintenance or | andscaping of the owner's
residential lot." 1In regard to the drainage culvert and debris
barrier, Schultz stated the follow ng:

[t]he continuity of the [debris] barrier appears appropriate
as breaks in the barrier would comprom se its functionality
as debris could easily pass through discontinuities.
Additionally, the continuous nature of the debris barrier
woul d di scourage unnecessary access into the sloping natura
areas beyond. The two-foot height of the debris barrier
also facilitates cleanout of debris buildup without having
to enter upon the sloping |ot area beyond as mai ntenance
coul d be acconplished by standing in the culvert and sinmply
reaching over the barrier . . . . A higher continuous fence
on one side of the culvert presents risks mtigated by the
short debris barrier

Schultz's report was attached to KIC s notion for
partial summary judgnent, filed March 2, 2010.

In their response to DHHL's interrogatories, dated
March 9, 2009, Arthur stated, "[n]o one was present at the tinme
of the accident, so the manner in which [Mdna] ended up in the
concrete ditch is unknown."

Gary T. Yamaguchi, PH. D., P.E. (Dr. Yamaguchi),
anot her Kl C expert wi tness, submtted a report dated Novenber 30,
2009, which provided the results of his bionedical injury
anal ysis of Mona's accident to KIC s counsel. Dr. Yamaguchi
concluded that "[t]here are an infinite nunber of possible ways
that [ Mona] could have received her injuries and fallen into the
channel. It is unlikely, however, that she could have fallen
backwards over the fence and struck her head on the channel,
because she did not have any scratches, abrasions, or |acerations
on her posterior legs."

During his deposition, Wng said that he had discussed
wth Sato "how [residents] would get above that property to
maintain it. And if [the chain link fence] was four feet, it
woul d be very difficult and maybe unsafe to try and clinb over
it. Wiereas a two-foot fence woul d have been easier to get over
and still serve the purpose of catching the debris."” Wng
clarified his earlier deposition by saying that he had becone
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"aware that honeowners [in the Project] were crossing the ditch
to get to the upper part of their property."” Wng did not recal
di scussing an "alternative of placing breaks in the fence so
people could travel fromthe | ower portion of the property or the
property bel ow the drainage ditch to the property above the

drai nage ditch."

At Wng's deposition, Arthur's counsel asked Wng to
exam ne Sheet C-14 of the construction plan. Wng stated, "[t]he
sheet that you show on C- 14 refers to a culvert, the drainage
cul vert, the side enbanknents that retains the wall, and there's
a good sized [sic] drop into the side walls. So it protects
people [fromfalling] into that area and get[ting] hurt."

[Art hur's Counsel:] So you're saying that the chain
link fence shown on C-14 was four feet to protect people
fromfalling into the ditch and getting hurt?

[Wong:] That's not a ditch.

[Art hur's Counsel:] |'m sorry. From falling into the
culvert and getting hurt?

[Wong:] It's a culvert. Yes.
[Arthur's Counsel:] |Is that correct?

[Wong:] Yes.

In his deposition on February 18, 2010, Kiewit's
superintendent, Craig OGshino (Gshinp) stated that he had "asked
what the intent of the fence was. And it was indicated [to
Kiewit] that it was a debris barrier.” In response to an inquiry
i nto whet her he asked about "the fence being two feet high
because it was related to [Kiewit Contract section] 10.2.1[,]"
Gshinmo said, "[i]t was related to nake changes to the fence
design, the ditch, you know, as a whole structure. It wasn't
just one issue. But know ng what the intent of the fence was, you
needed to kind of have that — you need to know what the design
intent of that structure is for, so you could nake the
appropriate changes.” Gshino also stated the foll ow ng:

When we asked the question about that drainage ditch
and the fence and what the intent was, when we're [sic] told
that the fence is going to be used for that, if we were told
the fence was going to be used for something else and we
feel that's not a safe application for the fence, of course
we're going to say something

But that's why we ask the question. W ask the
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guestion so we can understand what we're building, and then
we build it right.

On March 4, 2010, Arthur's counsel deposed Corey
Yamashita (Yamashita), a Kiewit engi neer and Yanmashita stated
that Kiewit was "involved in review ng designs now. "

Arthur introduced "Exhibit 29," a photograph, as
evi dence that the two foot high fence was |l ater replaced with a
four foot high fence. Schultz, KIC s expert w tness, described
the four foot chain-link fence as part of the "rock fal
mtigation effort” undertaken by DHHL in 2003. According to
Schultz, "[s]ite observations confirmthis four-foot intermttent
chain link fence does not function as intended by the original
design of the debris barrier"” and was "not nearly as effective as
the original [two foot continuous] debris barrier N
Arthur argued that its reference to the installation of a new,
hi gher fence, was not inadm ssible because "neasures that are
taken after an event but that are predeterm ned before the event
are not 'renedial' under [Hawai‘i Rul es of Evidence] Rule 407,
because they are not intended to address the event." Ranches v.
Cty & Cnty. of Honolulu, 115 Hawai ‘i 462, 467-68, 168 P.3d 592,
597-98 (2007) (enphasis in original). Arthur argued that Exhibit
29 woul d not constitute inadm ssible evidence of subsequent
remedi al neasures because Defendant Parties did not submt
evidence that this was the intent of the alleged increased hei ght
of the fence.
D. Procedural History

On Novenber 8, 2005, Arthur filed a First Anended
Compl aint (First Anended Conpl aint) against DHHL as the fee owner
of the property, KIC as the devel oper for the Project within
whi ch the Residence was | ocated, Design Partners as the architect
of the Project, Coastal as the general contractor for the Project
housi ng, AQAO who reviewed and controlled the design and
devel opnent of each property, and Sato as the |icensed engi neer
who prepared the construction plan for the Project. Kiewt, the
general contractor for the Project site devel opnent, and Pacific
Fence were not nanmed in the First Anended Conpl aint.

By letters dated Decenber 1, 2005 and Decenber 15,
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2005, KIC tendered clains to Kiewit and Sato. KIC s letters
stated that KIC fully expected Kiewt, Sato, "and/or its
insurer(s) to defend and fully indemify KIC with respect to the
all egations in the [First Anended Conplaint]."

Simlar cross-clainms were filed as foll ows:

(1) Decenber 5, 2005 by Design Partners agai nst DHHL
KIC, AOAO, Coastal, and Sato, alleging that any injuries or
damages to Arthur were the result of cross-clai mDefendants’
negligence or legal fault and, if Design Partners were found
liable to Arthur, that cross-claimDefendants owed Design
Partners indemity and/or contribution;

(2) Decenber 9, 2005 by AQAO against DHHL, KIC, Design
Partners, Coastal, and Sato;

(3) Decenber 9, 2005 by Sato against DHHL, KIC, Design
Partners, Coastal, and AOQAQ

(4) Decenber 20, 2005 by Coastal against DHHL, KiIC,
Design Partners, AOAO and Sato; [JROA doc 71 at 174]

(5) Decenber 21, 2005 by KIC against DHHL, Design
Partners, Coastal, AOAO and Sat o;

(6) January 12, 2006 by DHHL agai nst KIC, Design
Partners, Coastal, AOAO and Sato;

(7) January 31, 2006 by Kiewit against DHHL, Design
Partners, Coastal, AOAO and Sato;

(8) February 7, 2006 by AOQAO against Kiewit and Pacific
Fence,;

(9) February 9, 2006 by KIC agai nst Pacific Fence,
which KIC | ater contended constituted sufficient notice of
Pacific Fence's duty to defend. KIC requested the circuit court
decl are that Pacific Fence owed a joint and several duty to
defend DHHL and KIC with respect to Arthur's all egations; and

(10) February 16, 2006 by Pacific Fence agai nst DHHL
KIC, Coastal, Design Partners, AQAO and Sato.

On Decenber 21, 2005, KIC filed a third-party conpl aint
against Kiewit, claimng Kiewit owed a contractual duty to defend
and indemmify KIC. KIC alleged that Kiewt had "agreed to and
did performsite work and infrastructure construction relating to
the Project, including but not limted to the construction of
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i nprovenents which [Arthur] allege[s] herein was negligently
per formed. "

On January 12, 2006, DHHL filed a third-party conplaint
against Kiewit alleging negligence in performng work on the
Project in 1999.

On January 31, 2006, Kiewt filed a counterclaim
against KIC and a fourth-party conpl ai nt agai nst Pacific Fence.

By letter dated February 9, 2006, Kiewit tendered the
defense and indemity of clains against Kiewit to Pacific Fence.

On February 16, 2006, Pacific Fence filed counter-
clains against Kiewt.

By |letter dated March 1, 2006, KIC tendered their
clainms to Kiewmt to Pacific Fence.

By letter dated March 6, 2006, DHHL tendered defense
and i ndemi fication of DHHL to KIC.

By letter dated March 29, 2006, KIC tendered the
def ense of DHHL, previously tendered to KIC, over to Kiewt.

By letter dated April 18, 2006, Kiewit tendered KIC s
tender of DHHL's tender of its defense and indemification to
Paci fic Fence.

By letters dated April 24, 2006, Kiewit and Sato
separately responded to KIC s tender of its defense and,
according to KIC s counsel, agreed to participate on a pro-rata
basis in KIC s defense subject to conditions.

By separate letters dated May 4, 2006 and July 26
2006, Pacific Fence's insurer, Island Insurance Co. (Island
| nsurance) agreed to provide a defense to Kiewit and a defense to
KI C and DHHL.

On January 10, 2007, DHHL noved for partial summary
j udgnment against KIC, requesting the circuit court find that KIC
was contractually obligated to indemify and defend DHHL under
Section 17 of the KIC Contract.

On February 3, 2007, Arthur filed responses to KIC s
interrogatories. Arthur noted that DHHL had "requested that the
area [behind their residence] be maintained and cl eaned” and
referred to AQAO gui del i nes.

On March 5, 2007, KIC filed its owm notion for parti al
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summary judgnent, requesting the circuit court find that Coastal
and Design Partners each owed a duty to defend and i ndemify KIC
under the Coastal Contract and Design Partners Contract. KIC
further requested the circuit court find that Design Partners,
Kiewt, Sato, and Coastal had a duty to defend DHHL. KIC argued
that the intent of the indemification provisions inits
contracts with these other parties

was to pass the duty to indemnify and defend agai nst any
third-party claims, including but not limted to clains of
[Art hur] and DHHL, to the persons or entities perform ng the
actual design and construction work from which a claimm ght
be made. KIC was in a "sandwi ch" position between DHHL and
KIC' s consultants and contractors. By contract, KIC ensured
that it would not be held "holding the bag,"” including the
"defense bag," for the parties . . . that actually perfornmed
the design and construction work.

On March 23, 2007, oppositions to KIC s notion for
partial summary judgnent were filed by Sato, Design Partners, and
Coastal. Sato argued that it was already participating in the
defense of KIC on a conditional basis and, based on
correspondence between Sato's counsel and KIC s counsel, Sato did
not owe any other party any duty to defend or indemify. Design
Partners cited Arthur's interrogatory responses in support of its
argunment that the architectural services that Design Partners
provided for the Project were unrelated to Arthur's clains of
negl i gent design, construction, and mai ntenance of the hillside,
debris fence, and culvert. On March 23, 2007, Coastal filed its
opposition to KIC s notion for partial sumrmary judgnent.

On March 29, 2007, Coastal filed its nmotion for summary
judgnment on KIC s cross-claim in which Coastal sought a
determnation that it did not owe duties of defense or
i ndemni fi cation under the Coastal Contract.?

On March 30, 2007, Coastal filed its notion for summary
judgnment on Arthur's First Amended Conplaint. Coastal stated
that under the Coastal Contract it had been responsible for only
the construction of the Arthurs' Residence and not the grading,
site work, civil engineering work, or fence or culvert
construction where Mona was found. Coastal argued that it was

8 The file stamp date on this notion is March 29, 2007, but |later
filings refer to this motion as "filed on March 30, 2007."
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not |iable under any of the clains alleged by Arthur.

On April 27, 2007, the circuit court granted in part
and denied in part KICs notion for partial summary judgnent.
The circuit court found that, because there were genui ne issues
of material fact regarding the cause and circunstances of Mna's
accident, summary judgnent was precluded at that tinme as to any
party's right to indemmity from another party. The circuit court
concl uded that:

2. Based upon the allegations in [Arthur's] First Anended
Conmpl aint and the ternms of their respective contracts with
[KIC],[Design Partners] and Coastal have a joint and severa
duty, as a matter of law, to defend KIC with respect to the
claim asserted herein against KIC

3. Based upon the terms of their respective contracts with
[KIC], [KIC s] duty to defend [DHHL] passes through, jointly
and severally, to [Coastal] and [Kiewit] as a matter of | aw,

4. Based upon the terms of their respective contracts with
[KIC], [KIC s] duty to defend [DHHL] does not, as a matter
of law, pass through to [Design Partners] and Sato.

(Enmphasi s added.) The circuit court further provided that its
findings were without prejudice to Coastal's notion for sunmary
judgnment on Arthur's First Amended Conpl aint, and Coastal's
notion for summary judgnent on KIC s cross-claim

By letter dated May 1, 2007, Sato tendered the defense
of Sato to Kiewit. And Kiewit in turn tendered Sato's defense to
Pacific Fence in a letter dated May 4, 2007.

By letter dated May 8, 2007, Island |Insurance asserted
that "Kiewit and Kl C have i ndependent duties to defend and
i ndemmi fy [DHHL] which were neither del egable nor del egated to
Paci fic Fence" and that "Kiewit has an independent duty to defend
and i ndemi fy KIC which was neither del egabl e nor delegated to
Pacific Fence." Island Insurance further asserted that,
"Kiewit's subcontract with Pacific Fence requires Pacific Fence
to indemmify KIC against liability because of Pacific Fence's
per formance of work under the subcontract. The subcontract does
not require that Pacific Fence indemify KIC against liability
for Kiewwt's performance of work which was not subcontracted to
Pacific Fence." Island Insurance nade a simlar assertion in

regard to the tender of DHHL's defense and i ndemi fi cati on.
On May 22, 2007, the circuit court granted in part and
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denied in part DHHL's notion for partial summary judgnment. The

circuit court found that KIC was obligated to defend DHHL, found
a genuine issue of material fact as to DHHL's contractual right

to indemification fromKIC for Arthur's Conpl ai nt agai nst DHHL

and denied DHHL's notion as to the issue of KIC s duty to

i ndemmi fy DHHL.

On May 22, 2007, the circuit court denied Coastal's
nmotion for summary judgnment on the First Amended Conpl aint.

On June 8, 2007, Kiewit filed a notion for parti al
summary judgnent agai nst Pacific Fence and asked the circuit
court to find that Pacific Fence had a duty to defend Kiewit in
the lawsuit, to assune Kiewit's duty to defend KIC and DHHL, and
to assune the duty to defend DHHL that had passed through KIC to
Kiewwt. Kiewt argued that under Section 11(b) and (f) of the
Paci fi c Fence Subcontract, Pacific Fence agreed to assune
Kiewt's defense obligations to KIC and others in regard to
Paci fic Fence's work, even though Arthur's conplaints alleged
clainms outside of the indemity provisions.

On July 18, 2007, the circuit court held a hearing on
Kiewt's notion for partial sunmary judgnment. Pacific Fence
argued that the circuit court's April 27, 2007 order granting in
part and denying in part KICs notion for partial summary
judgnent did not establish the law of the case in regard to
Pacific Fence's obligations. The circuit court responded "
understand that, and |I'massumng that's why [Kiewt] brought

their notion, is [sic] because it was an outstanding issue." The
circuit court stated that cases Pacific Fence cited in opposition
to Kiewit's argunents, which relied on Pancakes of Hawaii, Inc.

v. Pomare Properties Corp., 85 Hawai ‘i 286, 944 P.2d 83 (App.
1997), were "clearly distinguishable” and orally granted Kiewt's
motion for partial summary judgnent. Pacific Fence argued
further that Kiewwt's duty to defend Sato under the Kiewt
Contract could not be "passed on" to Pacific Fence unless and
until Kiewt acknowl edged that it had a duty to defend Sato. The
circuit court stated that it did not see how Kiewit could refuse
to recognize its duty to defend Sato under the Kiewit Contract.
On August 8, 2007, the circuit court granted Kiewit's
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nmotion for partial summary judgnent agai nst Pacific Fence. The
circuit court found that Pacific Fence had a duty to defend
Kiewt, KIC, DHHL, and Sato; that any duty to defend DHHL t hat
had passed to Kiewt, passed through to Pacific Fence as a matter
of law, and any obligation that Kiewt had to defend KIC and Sato
al so passed through to Pacific Fence.

On Septenber 22, 2009, Coastal filed its renewed notion
for summary judgnment on the First Anended Conplaint. Coastal
argued that new facts had conme to light since the circuit court's
May 22, 2007 order denying their notion for sunmary judgnent.

On Decenber 3, 2009, Arthur filed a Second Amended
Conmpl aint, stating "[o]n or around Novenber 10, 2003, [Mna] was
gardening on the hillside when she slipped and fell, rolled down
the slope of the hillside over a fence, fell into a drainage
enbanknment and hit her head agai nst the concrete walling."

Arthur alleged DHHL, KIC, Coastal, Sato, and Design Partners were
negligent with respect to the design, construction, and

supervi sion of the construction of the hillside area; and that
AQAO was additionally negligent wwth respect to inspection,

mai nt enance, and warning regarding the hillside area, including
the fence and culvert. Arthur alleged that Wng, KIC s Project
manager, ordered Sato to |lower the height of the chain Iink fence
al ong the concrete drainage ditch fromfour feet to tw feet thus
reduci ng construction costs and increasing profits, and that Wng
knew the fence was intended to protect people fromfalling into
the drai nage culvert. The Second Anended Conpl aint added a claim
for punitive damages agai nst KIC.

On February 25, 2010, the circuit court entered its
"Order Granting [Coastal's] Renewed Mdtion for Sunmary Judgnent
on the First Anended Conplaint (Filed Novenber 8, 2005),

I ncl udi ng Any Pendi ng Arendnent and [KIC s] Conditional
Substantive Joinder," (Order Ganting Coastal's Renewed Mtion
for Summary Judgnent). The circuit court's order provided:

1. Sunmmary judgment is hereby granted and entered in
favor of [Coastal] and against [Arthur].

2. Partial summary judgment is hereby granted and
entered in favor of [KIC] and against [Arthur] and all other
parties hereto with respect to any and all clainms by
[Art hur] and any other party hereto against KIC arising out
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of, resulting from attributed to, connected with, or
ot herwi se prem sed upon the work contracted to and/or
performed by [Coastal].

3. This order, sunmmary judgment, and partial sunmary
judgnment shall apply to, among other things, [Arthur's]
claims asserted in the [First Amended Conpl aint] and/or the
[ Second Anmended Conpl aint].

4. The foregoing summary judgnment and partial summary
judgment is without prejudice to and shall not effect [sic]
KIC s rights and Coastal's duties pursuant to Order Granting
in Part and Denying in Part [KIC s] Motion for Partia
Summary Judgnment Filed on March 5, 2007, filed on April 27
2007, except that said summary judgments extinguish
[ Coastal's] duty to defend KIC beyond the date of the entry
of this order, summary judgment, and partial sunmmary
judgment .

On March 9, 2010, Arthur filed its nmotion for |eave to
file a third amended conplaint naming Kiewit as a defendant.
Arthur's proposed third anmended conplaint (1) alleged Kiewit was
negl i gent and shoul d be subject to punitive danmages because
Kiewit constructed a two foot high fence and knew it was
dangerous and would naturally and probably result in injury; (2)
"state[d] and sunmarize[d] facts adduced at" Gshinp's February
18, 2010 deposition; and (3) considered the testinony of
Yamashita, Kiewit's engi neer who was assigned to the Project.

On March 16, 2010, Kiewit filed its opposition to
Arthur's notion for leave to file an anmended conplaint. On March
15, 2010, Pacific Fence filed its opposition and Sato filed its
joinder to Pacific Fence's opposition on March 18, 2010. On
August 26, 2010, the circuit court denied Arthur's notion for
| eave to file a third amended conplaint, specifying that it
"agree[d] with the argunents and authorities advanced by [Kiew t]
inits Menorandumin Opposition filed on March 16, 2010."

On April 7, 2010, Arthur filed its opposition to KIC s
notion for summary judgnent as to punitive damages. Arthur
attached Dr. GIl's Report, dated January 2, 2009 as "Exhibit
17", and Dr. Liptai's Report, dated Decenber 19, 2008 as "Exhi bit
18".

On April 8, 2010, ACAOfiled its "Motion for Sunmary
Judgnent on Any and All Cains Asserted by Plaintiffs Due to Lack
of Causation” (AOAO MSJ). On June 9, 2010, Arthur filed their
opposition to the AQAO MBJ.
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On April 15, 2010, the circuit court held a hearing on
KICs nmotion for partial summary judgnment on Arthur's claimfor
puniti ve damages and Coastal's notion for sunmmary judgnent.

On April 26, 2010, KIC filed another cross-claim
agai nst Pacific Fence, adding clains for defense and
i ndemmi fication against allegations in Arthur's Second Anended
Conpl ai nt .

On May 6, 2010, (1) KIC filed a substantive joinder to
the AQAO MSJ and attached the accident reconstruction report from
Dr. Yamaguchi as an exhibit; (2) KICfiled a notion for
enforcenment of the order granting in part and denying in part
KIC s March 25, 2007 notion for partial summary judgnent agai nst
Coastal, and (3) Pacific Fence filed a notion for partial summary
judgnment on all clains asserted against it in Kiewit's fourth-
party conplaint and cross-cl ai ns.

On May 11, 2010, KIC filed a notion for enforcenent of
the April 27, 2007 order granting in part and denying in part
KIC s March 25, 2007 notion for partial summary judgnment as
agai nst Design Partners.

On May 24, 2010, the circuit court granted KIC s notion
for partial sunmary judgnment as to Arthur's claimfor punitive
damages.

On May 28, 2010, KIC filed two notions. One notion
requested partial summary judgnent against Sato and Kiewit and
for enforcenment of an order granting its notion. The other
nmotion requested partial summary judgnent against Pacific Fence.

On June 17, 2010, the circuit court held a hearing on
the AOAO MBJ and notions for substantive joinder filed by Sato,
Design Partners, Kiewt, and KIC to the AGAO M5J. The circuit
court found there was "no genui ne issue of nateri al
fact . . . that Dr. Liptai's opinion [was] based essentially on
certain assunptions" and "[o]ther than what Dr. Liptai says,
there's absolutely no other forensic evidence, for exanple, to
expl ain how [ Mona] got fromwhere she was up to the point in tine
where Dr. Liptai's opinions take over."

On August 11, 2010, Sato filed its opposition to KIC s
nmotion for partial summary judgnent against Sato and Kiewit and
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for enforcenment of the order granting the notion, which had been
filed on May 28, 2010.

On August 26, 2010, the circuit court denied Arthur's
notion for leave to file a third anended conpl ai nt.

On August 26, 2010, the circuit court held a hearing on
the parties' various notions. The circuit court noted the
parti es had not agreed upon an allocation of KIC s defense costs
and therefore ordered a pro rata allocation, which did not assign
KIC a share of its own defense costs.

On Septenber 8, 2010, the circuit court granted sunmary
j udgnent agai nst Arthur and in favor of AQAO on any and al
clainms asserted by Arthur due to | ack of causation, and granted
substantive joinders by KIC, Design Partners, Sato, DHHL
Coastal, Kiewit, and Pacific Fence.*

On Septenber 16, 2010, the circuit court granted
Pacific Fence's notion for partial sunmmary judgnent.

On Decenber 28, 2010, the circuit court granted
Coastal's notion for summary judgnment on cross-clains for
contribution and inplied indemity, which extended to all cross-
clainms for contribution and for equitable and inplied i ndemmity
filed since the Decenber 3, 2009 Second Anended Conplaint. This
order, together with the Oder Ganting Coastal's Renewed Mdtion
for Summary Judgnent, relieved Coastal of tort clains and cross-
clainms of contribution and i ndemity.

On May 27, 2011, the circuit court granted KIC s notion
for partial sunmmary judgnment against Sato and Kiewt. The
circuit court found that Sato had a joint and several duty to
defend KIC from Decenber 15, 2005; Kiewit had a joint and several
duty to defend KIC from Decenber 1, 2005; KIC would furnish
statenents for fees and costs incurred in this matter for the
period from Decenber 1, 2005 through April 30, 2011; and that
Sato and Kiewit were required to pay KIC s fees and costs for
specified periods and in specified percentages. Kiewit and Sato
were also required to pay their respective pro rata share of
KIC s legal fees and costs from May 1, 2011 until such tine as

4 On January 9, 2012, the circuit court entered the final judgnment

confirmng this order.
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KIC s exposure to Arthur "arising out of or related to the work
contracted to and/or perfornmed by [Sato] and [Kiewt],
respectfully [sic] is extinguished[.]"

On May 27, 2011, the circuit court granted KIC s March
25, 2007 notion for enforcenent requiring Coastal to submt pro
rata paynment of KIC s defense costs according to specified
peri ods and percentages. Coastal was to pay 50% of KIC s defense
from Decenber 1-14, 2005 (shared with Kiewit); 25%of KIC s
def ense from Decenber 15, 2005 through February 8, 2006; and 20%
of KIC s defense from February 9, 2006 through February 25, 2010
(with contributions fromSato, Kiewit, Pacific Fence, and Design
Part ners).

On May 27, 2011, the circuit court granted KIC s My
11, 2010 notion for enforcenent against Design Partners.

On July 1, 2011, Kiewit filed a notion for enforcenent
of the August 8, 2007 order granting Kiewit's June 8, 2007 notion
for partial summary judgnent.

On August 31, 2011, the circuit court held a hearing on
the various notions. Counsel for Kiewit stated that Kiewt was
asking for enforcement of the circuit court's August 8, 2007
order, which decided that any obligation that Kiewt had to
rei mourse KIC s defense costs passed through to Pacific Fence.
The circuit court determned it would grant the notion "for the
sane reasons that were previously the basis for its ruling
relative to the [KIC] notions and nore or |ess adopts the
rationale in the Pancakes case[,] at 85 Hawai ‘i 286, a 1997
decision, regarding the duty to defend and that tinely
enforcement in this court's mnd is appropriate.”

On Cctober 3, 2011, the circuit court granted Kiewit's
July 1, 2011 notion for an enforcenent of the August 8, 2007
order granting Kiewt partial summary judgnent against Pacific
Fence. This order found that Kiewit's obligation to reinburse
KIC and to make future paynents for KIC s defense fees and costs
passed through Kiewit as a matter of law to Pacific Fence. The
circuit court required Pacific Fence to reinburse KIC for the pro
rata share of defense fees and costs allocated to Kiewit within
the tinme period specified in the May 27, 2011 order granting Kl C
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partial summary judgnent against Sato and Kiewt.

On Novenber 17, 2011, the circuit court granted
Coastal's petition for a determnation of a good faith
settlenent. The petition found the $47,500 settl ement between
Coastal and KIC was executed in good faith, the settlenent did
not apply to clainms of Coastal's obligation to defend DHHL, and
t hat $49, 459. 35 woul d be credited against KIC s defense costs
t hrough February 25, 2010 for purposes of determ ning obligations
of co-obligors in KIC s defense obligation.

On February 1, 2012, Arthur filed a notice of appeal
fromthe January 9, 2012 Final Judgnment in CAAP-12-0000064. On
July 27, 2012, this court granted a notion to dismss CAAP-12-
0000064 for |ack of jurisdiction because the January 9, 2012
Fi nal Judgnment did not specifically identify the clains on which
the circuit court intended to enter judgnent as required under
Jenkins v. Cades Schutte Flem ng & Wight, 76 Hawai ‘i 115, 119,
869 P.2d 1334, 1338 (1994).

On April 2, 2013, the circuit court entered its Amended
Fi nal Judgnent.

On April 30, 2013, Pacific Fence filed its notice of
appeal in case no. CAAP-13-0000531 fromthe Anmended Final
Judgnent and ei ght underlying orders.

On April 30, 2013, Arthur filed its notice of appeal in
case no. CAAP-13-0000551 fromthe Amended Final Judgnent and
thirty-three underlying orders.

On May 1, 2013, Coastal filed a notice of cross-appeal
in case no. CAAP-13-0000551 fromthe Anended Final Judgnent
i nsofar as judgnment was granted (1) to DHHL by virtue of the
"Order Granting in Part and Denying In Part [DHHL's] Motion for
Partial Summary Judgnent Filed on January 10, 2007, which order
was filed on May 22, 2007" and the "Order Granting in Part and
Denying In Part [KIC s] Motion for Partial Summary Judgnent Filed
on March 5, 2007, which order was filed on April 27, 2007"; and
(2) to KIC by virtue of "Order Granting in Part and Denying In
Part [KIC s] Motion for Partial Summary Judgnent Filed on March
5, 2007, which order was filed on April 27, 2007" and "the Order
Granting [KIC s] Mdtion for Enforcenent of Order Granting in Part
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and Denying In Part [KIC s] Mdtion for Partial Summary Judgnent
Filed on March 5, 2007, which order was filed on April 27, 2007
filed May 27, 2011 . "

On May 2, 2013, Sato filed a notice of cross-appeal in
case no. CAAP-13-0000551 fromthe Amended Final Judgnent and
orders underlying that judgnent, including but not limted to the
"Order Ganting [KIC s] Mition for Partial Summary Judgnent
Against [Sato] and [Kiewit], and for Enforcenent of O der
Granting Motion, filed on May 27, 2011."

On May 2, 2013, Design Partners filed its notice of
appeal ® in case no. CAAP-13-0000615 fromthe Anmended Fi nal
Judgnent, the "Order Granting In Part and Denying In Part [KIC s]
Motion For Partial Summary Judgnent Filed On March 5, 2007," and
the "Order Ganting [KIC s] Mtion For Enforcenment O O der
Granting In Part And Denying In [KIC s] Mdtion For Parti al
Summary Judgnent Filed On March 5, 2007, As Agai nst [Design
Partners.]"

On June 4, 2013, case nos. CAAP-13-0000531, CAAP-13-
0000551, and CAAP-13-0000615 were consol i dated under CAAP-13-
0000531 by order of this court.

1. DI SCUSSI ON
A.  Arthur's Appeal
1. Summary judgnment on Arthur's negligence clains was

i mpr oper.

Arthur contends the circuit court erred by granting
ACAO s M5J in regard to Arthur's clains of negligent
construction, maintenance, construction supervision, and | ack of
war ni ng.

A noving party is entitled to summary judgnment if:

t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgment as a
matter of | aw.

Hawai ‘i Rul es of Civil Procedure (HRCP) Rule 56(c). To survive
summary judgnent, a party adverse to summary judgnent "may not

5 The appeal filed by Design Partners under case no. CAAP-13-0000615
will not be considered here because Design Partners did not file an opening
brief presenting their contentions.

28



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

rest upon the nere allegations or denials of the adverse party's
pl eadi ng, [and] the adverse party's response, by affidavits or as
otherwi se provided in this rule, nust set forth specific facts
showi ng that there is a genuine issue for trial." HRCP Rule
56(e). "[SJunmary judgnent is proper when the nonnoving party-
plaintiff "fails to nake a show ng sufficient to establish the
exi stence of an el enent essential to that party's case, and on
which that party will bear the burden of proof at trial.""

M yashiro v. Roehriqg, Roehrig, Wlson & Hara, 122 Hawai ‘i 461,
475, 228 P.3d 341, 355 (App. 2010) (citing Exotics Hawai ‘i —Kona,
Inc. v. E. 1. Du Pont de Nenpurs & Co., 116 Hawai ‘i 277, 302, 172
P.3d 1021, 1046 (2007)) (format altered).

Arthur alleged DHHL, KIC, Design Partners, Coastal, and
Sato were negligent in the design, construction, and supervision
of the construction of the hillside area, and that AOQAO was
additionally negligent with respect to "inspection, maintenance
and warning regarding the hillside area, including the fence and
culvert." In order to prevail in their negligence claim Arthur
woul d have to establish that (1) AQAO had a duty "to conformto a
certain standard of conduct[] for the protection of others
agai nst unreasonabl e risks"; (2) AOAO breached that duty; (3)
there was "[a] reasonably close causal connection between the
conduct and the resulting injury"; and (4) there was actual | oss
or damage as a result. Knodle v. Waikiki Gateway Hotel, Inc., 69
Haw. 376, 385, 742 P.2d 377, 383 (1987) (quoting WP. Keeton
Prosser and Keeton on the Law of Torts § 30, at 164-65 (5'" ed.
1984), format altered).

Art hur contends AOQAO and Defendant Parties did not
establish a |l ack of causation because they did not assert a set
of facts indicating that a connection cannot be made between
their breach of duties and Arthur's alleged injuries.

AQAO and Defendant Parties argued to the circuit court
that Arthur would be unable to prove the causation el enent of his
negl i gence cl ai m because Arthur had admtted that the manner in
which Mona fell into the ditch was "unknown." According to AQAG
because Arthur "admtted" to not knowi ng how Mona fell into the
ditch, Arthur's causation clainms require specul ation or
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conjecture. AQAO thus argues that there is "no circunstanti al
evidence in this particular case, even if | ooked at in the |ight
nost favorable to [Arthur], that woul d create genui ne issues of
material fact." This conclusion is unwarranted for several
reasons.

Causation is established when it is "nore likely than
not [that the defendant's conduct was] a substantial factor in
causing the harmconplained of . . . ." Knodle, 69 Haw at 385,
742 P.2d at 383 (quoting Bidar v. Anfac, Inc., 66 Haw. 547, 553,
669 P.2d 154, 159 (1983)). This determnation "is normally a
question for the jury . . . ." Knodle, 69 Haw. at 385, 742 P.2d
at 383 (brackets, citation, and internal quotation mark omtted).
Causation may be proven through circunstantial evidence.

Wagat suma v. Patch, 10 Haw. App. 547, 565, 879 P.2d 572, 583
(1994). In addition, a causal link may be inferred from an
expert's testinony in |ight of the evidence admtted at trial.
Arthur submtted expert testinmony fromwhich a trier of
fact could reasonably infer a causal |ink between Defendant
Parties alleged negligence and Mona's injuries. Rapoza V.
Parnell, 83 Hawai ‘i 78, 86, 924 P.2d 572, 580 (App. 1996). Dr.
Li ptai anal yzed the event fromthe point when Mona was standi ng
next to the fence. Dr. Liptai's Report concluded that "the short
fence |likely generated the tripping mechanism that led to her
fatal head injuries. Her report was based on site inspection
phot ogr aphs, nedi cal records, expert reports, and depositions.
Because it was unlikely that Mona woul d have sustained a brain

injury fromthe fall if she | anded onto grass, Dr. Liptai opined
"even if [Mona] had slipped on the hill, been tripped by the
fence and fallen onto grass, it would be unlikely that a brain
injury would have been sustained."” Dr. Liptai opined "[t]he

short fence is responsible for altering the kinematics that
caused the inverted cranial (head |eading) orientation."
We conclude the circuit court erred by granting parti al
summary judgnent to ACAO, KIC, Sato, and Design Partners.
2. Summary judgnent for KIC on Arthur's punitive damages
cl ai m was proper.

Arthur contends the circuit court erred by granting
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KICs notion for partial summary judgnent as to Arthur's claim
for punitive damages. Arthur's Second Anended Conpl aint all eged
that Wng, acting as KIC s agent, "ordered the fence | owered
sinply to increase [KIC s] profits, wthout consideration to the
safety of persons such as [Mna]. He reduced the height of the
fence knowi ng that residents, such as [Mona], were required to

mai ntain the steep hillside.” Arthur alleges that KIC s
"overriding concern was for a m ni num expense operation|]
regardl ess of the peril involved." Arthur further alleges KIC

"acted wantonly or oppressively or wwth such malice as inplies a
spirit of mschief or crimnal indifference" so as to warrant
puni ti ve damages.

"[Plunitive damages are recoverable in tort action
based on negligence.” Masaki v. Gen. Mditors Corp., 71 Haw. 1,
10, 780 P.2d 566, 572 (1989). "[T]o justify an award of punitive
damages, 'a positive el enment of consci ous wongdoing is al ways
required.' Thus, punitive damages are not awarded for nere
i nadvertence, mstake, or errors of judgnent." 1d. at 7, 780
P.2d at 571 (citation omtted). To prevail in a punitive damages
claim

[a] plaintiff must prove by clear and convincing evidence
that the defendant has acted wantonly or oppressively or
with such malice as inplies a spirit of mischief or crimnal
indifference to civil obligations, or where there has been
some wilful m sconduct or that entire want of care which
woul d raise the presunption of a conscious indifference to
consequences.

Id., 71 Haw. at 16-17, 780 P.2d at 575.

Cl ear and convinci ng evidence nust "produce in the m nd
of the trier of fact a firmbelief or conviction as to the
al | egations sought to be established, and requires the existence
of a fact be highly probable.” 1d., 71 Haw. at 15, 780 P.2d at
574.

Arthur contends that KIC s failure to issue warnings
and alleviate the hazard, in conbination with its all eged
knowl edge of the "inherent risks" of the fence, constitutes
conscious indifference to consequences in support of Arthur's
claimfor punitive damges.

The factual allegations underlying Arthur's Conpl ai nt
fail to raise a genuine issue of material fact as to punitive
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damages. Wong's instruction to reduce the height of the fence
and know edge that residents, including Mna, would access the
hillside by clinbing over the fence fails to establish KIC s
consci ous wongdoing. See lddings v. Mee-Lee, 82 Hawai ‘i 1, 11,
919 P.2d 263, 273 (1996) (providing the three-part test for
conduct rising to the level of "wanton neglect”). Even if KICs
decision to |l ower the height of the debris fence to tw feet was
"notivated by a desire to cut costs and boost profits[,]" such a
deci sion woul d not amobunt to a conscious el enment of w ongdoi ng
necessary to support an award of punitive damages. Ass'n of
Apartnment Omners of Newt own Meadows ex rel. its Bd. of Directors
V. Venture 15, Inc., 115 Hawai ‘i 232, 296-98, 167 P.3d 225, 289-
91 (2007), as corrected on denial of reconsideration (Sept. 20,
2007) .

3. The circuit court did not abuse its discretion by
denying Arthur leave to file their third amended
conpl aint against Kiewt.

Arthur contends the circuit court erred by denying
their March 9, 2010 notion to amend their conplaint to add Kiewt
as a defendant.

Under HRCP Rule 15(a)(2), "a party nmay anend the
party's pleading only by | eave of court or by witten consent of
t he adverse party; and | eave shall be freely given when justice
so requires.” The "grant or denial of |eave to anend under
[ HRCP] Rule 15(a) is within the discretion of the trial court and
is subject to reversal on appeal only for an abuse of
di scretion.” Keawe v. Hawaiian Elec. Co., Inc., 65 Haw. 232,
239, 649 P.2d 1149, 1154 (1982) (citation and internal quotation
mark omtted). Reasons to deny |eave to anend include "undue
del ay, bad faith or dilatory notive on the part of the novant,
repeated failure to cure deficiencies by anendnents previously
al |l oned, undue prejudice to the opposing party by virtue of
al | omance of the anmendnment, [and] futility of anmendnent[.]"

Bi shop Trust Co., Ltd. v. Kanpokila Dev. Corp., 57 Haw. 330, 337,
555 P.2d 1193, 1198 (1976) (quoting Foman v. Davis, 371 U S. 178,
182 (1962) (applying Federal Rules of G vil Procedure Rule
15(a)).
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Arthur offers no reasonabl e explanation for their undue
delay of nore than four years in seeking to file a conpl aint
against Kiewt. Arthur was served wwth KICs Third Party
Compl aint, which identified Kiewt as a party, on Decenber 21,
2005. KIC s conplaint alleged that Kiewt had perfornmed site
work and infrastructure construction on the Project, including
construction of inprovenents that Arthur alleged were negligently
per f or med.

Kiewt contends it would have suffered delay and
prejudice if the circuit court had granted Arthur |eave to anend
their conplaint nearly five years after KICfiled their third-
party conplaint against Kiewit. Kiewt contends it would have to
"expend additional resources to re-depose W tnesses, re-depose
expert witnesses both in Hawai ‘i and on the nmainland, and retain
new expert wtnesses to address the direct clains of [Arthur]."”
The end date for discovery was April 1, 2010, three weeks after
Arthur's March 9, 2010 notion for |eave to anend, and woul d
likely have to be reopened to allow for parties to conduct
further discovery in |light of new clains against Kiewt.
Therefore, the circuit court did not abuse its discretion in
denying Arthur's belated attenpt to add Kiewit as a defendant.

B. Sato's Appea

Sato's appeal includes the contention that Pancakes was
wrongly decided and resulted in a "fl awed" hol di ng and
conclusion. Sato urges this court to depart from precedent.

This court has declined to "depart fromthe doctrine of stare
decisis in the absence of sone conpelling justification." State
v. Caunch, 111 Hawai ‘i 59, 67, 137 P.3d 373, 381 (App. 2006)
(i nternal quotation marks and enphasis omtted) (citing Hlton v.
South Carolina Pub. Ry. Coormin, 502 U S. 197, 202 (1991)).

1. Pancakes was correctly decided.

Sato contends the circuit court erred by concl udi ng
that Sato had a joint and several duty to defend KIC as of
Decenber 15, 2005, when KIC tendered its defense to Sato. The
circuit court set forth this conclusion in its May 27, 2011 order
granting KIC s May 28, 2010 notion for partial summary judgnent,
which required Sato and Kiewit to pay KIC s fees and costs
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related to the Arthur case for specific periods and in specific
percentages dating fromKIC s tender of its defense to Sato.
Sato contends the circuit court's ruling was erroneous, anong
ot her reasons, because Pancakes itself was "wongly decided."” In
its notion for summary judgnent, KIC argued that Sato and Ki ew t
had a joint and several duty to defend KIC as a matter of |aw and
that their duty to defend KIC nust be determ ned at the outset of
the litigation using the "conplaint allegation rule.” See
Pancakes, 85 Hawai ‘i at 291, 944 P.2d at 88. The "conpl ai nt
allegation rule" refers to the principle that "the duty to defend
is limted to situations where the pleadings have all eged cl ai ns
for relief that fall within the terns for coverage of the
i nsurance contract. Were pleadings fail to allege any basis for
recovery within the coverage clause, the insurer has no
obligation to defend.” 1d., at 291 944 P.2d at 88 (citations,
i nternal quotation marks and brackets omtted).

According to Sato, the Sato Contract did not require
Sato to either defend or indemify KIC and was void to the extent
that it required KICto be indemmified for its own negligent or
W | ful msconduct. Sato contends its duty to defend and
indemmify KIC, pursuant to the indemity clause in Sato Contract,
extends only to clains:

1. Arising directly or indirectly, in whole or in part, out
of work undertaken by [Sato] outside the scope of the [Sato

Contract], and/or

2. Arising out of negligence or any willful act or om ssion
of Sato in connection with the [Sato Contract] or [Sato's]
wor k, whether within or beyond the scope of its duties or
aut hority hereunder.

(Enmphases in original.)

Sato argues that they cannot be held |iable for defense
costs or indemity obligations to KIC until wongful conduct on
the part of Sato "is shown to have occurred, and be causally
related to clains asserted by [Arthur],"” because the Sato
Contract indemity provision would not apply until that tine.

Sato's conclusion relies on their argunent that our
hol di ng i n Pancakes was wongly decided. |In Pancakes, this court
interpreted a clause in a managenent agreenent (Responsibility
Cl ause) between a managi ng agent, Pomare Properties Corporation
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(i ndemi tor-defendant), and a realty corporation nanager, Sofos
Realty Corporation (indemified-defendant), which provided:

except for the willful m sconduct or gross negligence of
[indemi fi ed-defendant], [indemnitor-defendant] shall
indemi fy, defend and hold [indemnified-defendant] harnl ess
from and agai nst any and all claims, demands, | osses,
liabilities and damages of every kind and nature arising
from any cause whatsoever when [indemified-defendant]] is
acting under this Agreement or the instructions of

[i ndemni t or -defendant] or its designated

representative .

Pancakes, 85 Hawai ‘i at 289 n.2, 944 P.2d at 86 n. 2.

Pancakes held that the | aw governing the duty of an
insurer to defend its insured under indemity provisions of an
i nsurance contract applied to an indemitor's duty to defend an
i ndemmi t ee under a general indemity contract. The Pancakes
appeal s court decided the indemitor-defendants duty to defend
i ndemi fi ed- def endant arose when the Pancakes plaintiff (Pancakes
of Hawai ‘i, Inc.) filed its conplaint because (1) sone of
Pancakes' clains did not involve "willful msconduct or gross
negl i gence" that was excluded fromthe subject Responsibility
Cl ause and (2) "portions of [the indemified-defendant's] alleged
conduct were unquestionably |easing activities that fell within
the paraneters of the managenent agreenent." Pancakes, 85
Hawai ‘i at 295, 944 P.2d at 92.

Expanding an insurer's duty to defend based on the
"conplaint allegation rule" to general indemity contracts makes
sense "because if the duty to defend was determ ned only after
the ultinmate issue of liability on each clai mhas been nmade, the
case would be fully resolved before the duty [to defend] was
triggered, and there would be nothing left to defend.” 1d., at
291, 944 P.2d at 88 (quotation marks omtted). The tim ng and
trigger of a duty to defend differs fromthose of a duty to
indemmify. In the case of indemity agreenents that |imt the
liability of the indemnitor with a sol e negligence exception,
such as the Sato Contract, "the duty to indemify cannot be
determned initially, and sonetines it cannot be determ ned until
a verdict is rendered. Therefore, the duty to i ndemify cannot
be used as the standard for the duty to defend." Janes E.
Joseph, Indemification and I nsurance: The R sk Shifting Tools
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(Part 1), 79 Pa. B. Ass'n Q 156, 177-78 (2008) (footnote
omtted).

In Iight of such reasoning and the | ack of a conpeting
argunent in Pancakes, we "discern[ed] no |ogical reason why the
duty to defend based on indemity contracts should not followthe
sane philosophy [of inposing a duty to defend at the outset of
litigation] used in the insurance context." Pancakes, 85 Hawai ‘i
at 291-92, 944 P.2d at 88-89.

I'n our opinion, the procedure used to determ ne the
duty to defend based on indemity contracts can follow the
same procedure used in the insurance context. If a
complaint alleges claims that fall within the coverage of
the indemity provision, then, according to the conpl aint
allegation rule, the duty to defend begins. This is separate
and distinct fromthe duty to indemify. Once the trier of
fact makes a determ nation on the clains in the lawsuit, the

duty to indemify will either arise or |lie dormant. Cl ai ms
falling within the indemity provision will trigger the duty
to indemify, while claims falling outside the provision
will relieve the indemitor of his or her duty to indemify.

In our view, this is the only equitable interpretation that
gives life to non-insurance indemity clauses and prevents

indemnitors from benunbing the duty to defend until after a
case has been litigated.

Pancakes, 85 Hawai ‘i at 292, 944 P.2d at 89 (enphases added).
Once an indemitor is found to have a duty to defend,

"[t]he indemitor must bear the cost of a defense whenever any of

the clains asserted may potentially come within the scope of an

indemmi ty agreenent, and the defense nmust continue until it is
clear that the liability cannot possibly cone within the scope of
the indemity." Indemification and |Insurance, 79 Pa. B.A. Q at

178 (citing Jacobs Constructors, Inc. v. NPS Energy Services,
Inc., 264 F.3d 365, 376 (3d Gr. 2001)); Kiewmt E. Co. v. L &R
Constr. Co., 44 F.3d 1194 (3d G r. 1995); Bitum nous Ins.
Conpani es v. Pa. Manufacturers' Ass'n Ins. Co., 427 F. Supp. 539,
548-49 (E.D. Pa. 1976). Contrary to Sato's contention that its
duty to defend would not be triggered until wongful conduct on
the part of Sato "is shown to have occurred, and be causally
related to clains asserted by [Arthur],"” Sato's duty to defend
KIC was triggered upon the filing of the conplaint and/or the
tender of KIC s defense to Sato and that duty enconpassed al
clainms that could potentially cone wthin the scope of the

i ndemi ty.
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2. The indemity provision was valid to the extent it
required KICto be indemified for w ongful
conduct that was partly the fault of KIC.

Sato also contends that, to obligate Sato to assune

KIC s entire defense would be contrary to public policy and
Hawai ‘i law, as set forth in HRS § 431: 10-222, which provides:

§ 431:10-222 Construction industry; indemity
agreements invalid. Any covenant, prom se, agreement or
under standing in, or in connection with or collateral to, a
contract or agreenment relative to the construction
alteration, repair or maintenance of a building, structure
appurtenance or appliance, including moving, demolition or
excavation connected therewith, purporting to indemify the
prom see against liability for bodily injury to persons or
damage to property caused by or resulting fromthe sole
negligence or wilful m sconduct of the prom see, the
prom see's agents or enployees, or indemitee, is invalid as
agai nst public policy, and is void and unenforceable
provided that this section shall not affect any valid
wor kers' conpensation clai munder chapter 386 or any other
insurance contract or agreement issued by an admtted
insurer upon any insurable interest under this code

(Enmphasi s added.)

In the first instance, KIC countered that HRS § 431: 10-
222 is inapposite because it concerns contracts related to
"“construction, alteration, repair or maintenance of a buil ding,
structure, appurtenance or appliance, including noving,
denolition or excavation connected therewith" and not
"professional design services." The Sato Contract, however,
i ncl uded preparation of plans for grading, drainage, roadways,
sewage, electricity, construction cost estimtes, and site work
civil drawings in Sato's scope of work. Sato's work was
"relative to the construction, alteration, repair or maintenance
of a building, structure, appurtenance or appliance, including
nmovi ng, denolition or excavation connected therewith,” and thus
fell under the provisions of HRS § 431: 10-222.

Interpreting | anguage in HRS § 431-453 (1970), which
was nearly identical to that of its superseding statute, HRS
§ 431:10-222, the Hawai ‘i Suprene Court stated: "[n]othing on
[ HRS § 431-453's] face suggests a subcontractor's promse to
indemmi fy the general contractor against liability resulting from
t he subcontractor's negligence may be void[.]" Espaniola v.
Cawdrey Mars Joint Venture, 68 Haw. 171, 178, 707 P.2d 365, 370
(1985). Rather, the statute
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decl ares invalid a prom sor's agreement to indemnify against
liability flowing fromthe negligence or m sconduct of
persons other than the prom sor, his agents or enployees.
And a departure fromthe plain and unanbi guous | anguage of
the statute cannot be justified without a clear showi ng that
the legislature intended sone other meani ng would be given
the | anguage.

Id. at 179, 707 P.2d at 370 (citing Kaiama v. Aguilar, 67 Haw.
549, 553, 696 P.2d 839, 842 (1985)); see also Kole v. Anfac,
Inc., 665 F. Supp. 1460, 1465 (D. Haw. 1987) certified question
answered, 69 Haw. 530, 750 P.2d 929 (1988) ("In construction
contracts, [HRS] 8§ 431-435 [sic] prohibits an indemitor from

i ndemmi fying an i ndemmitee for the sole negligence of the

i ndemitee.").

Under Espaniola and Kole, HRS § 431:10-222 woul d
invalidate Sato's promise to indemify KIC against the "sol e
negligence or wilful msconduct” of any entities other than Sato.
Espani ol a, 68 Haw. at 178, 707 P.2d at 370-71; Kole, 665 F. Supp.
at 1464-65. HRS § 431:10-222 does not invalidate the
i ndemmi fication provision in the Sato Contract, under the
ci rcunst ances of this case, because Arthur's Conplaint did not
allege that Mona's injuries were solely the result of KIC s
negl i gence.

HRS § 431:10-222 establishes that Sato coul d not be
held liable for the sole negligence or willful m sconduct of KIC,
but it does not bar Sato's duty to defend, and possibly to
indemify, in this case because Sato, as well as the other
defendants were all eged to have been negligent. Thus, this
application of HRS § 431:10-222 does not conflict with the
circuit court's determnation (1) that Sato's duty to defend KIC
includes all clains potentially arising under the Sato Contract
and not only for those arising from Sato's negligence or wlful
m sconduct, and (2) as discussed in the prior section, that Sato
was |iable for defense costs when KIC tendered its defense rather
than after a judicial determ nation of Sato's fault.

In sum HRS § 431:10-222 restricts the scope of
i ndemmi fication provisions in construction contracts, but it does
not invalidate the application of the provision in the Sato
Contract to Arthur's clains here, and Sato's duty to ultimately
indemmify KIC and/or others is separate fromits duty to defend.
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Under Pancakes, Sato's obligation to defend KIC extended to
clainms that fell outside the scope of Sato's duty to indemify
KIC. Pancakes, 85 Hawai ‘i at 291, 944 P.2d at 88. For these
reasons, we conclude that the indemification provision in the
Sato Contract was not void under HRS § 431:10-222.

C. Pacific Fence's contentions on appeal

Paci fic Fence appeals fromthe follow ng orders:

(1) April 27, 2007 "Order Granting in Part and Denyi ng
in Part Defendant and Third-Party Plaintiff [KIC s] Mtion for
Partial Summary Judgnent Filed on March 5, 2007";

(2) May 22, 2007 "Order Granting in Part and Denying in
Part Defendant [DHHL's] Modtion for Partial Summary Judgnent Filed
January 10, 2007";

(3) August 8, 2007 "Order Granting Third-Party
Def endant and Fourth-Party Plaintiff [Kiewit's] Mtion for
Partial Summary Judgnent, Filed Herein on June 8, 2007";

(4) May 27, 2011 "Order Ganting Defendant and
Third-Party Plaintiff [KIC s] Mdtion for Partial Summary Judgnent
Agai nst Fourth-Party Defendant [Pacific Fence] and for
Enforcenent of Order Granting Mtion";

(5 My 27, 2011 "Order Granting Defendant and
Third-Party Plaintiff [KIC s] Mdtion for Partial Summary Judgnent
Agai nst Defendant [Sato] and Third-Party Defendant [Kiewit] and
for Enforcenent Order Granting Mtion";

(6) May 27, 2011 "Order Granting Defendant and
Third-Party Plaintiff [KIC s] Mtion for Enforcenent of O der
Granting in Part and Denying in Part Defendant and Third-Party
Plaintiff [KIC s] Mdtion for Partial Summary Judgnent Filed March
25, 2007, as Agai nst Defendant [Design Partners]";

(7) May 27, 2011 "Order Ganting Defendant and
Third-Party Plaintiff [KIC s] Mtion for Enforcenent of O der
Granting in Part and Denying in Part Defendant and Third-Party
Plaintiff [KIC s] Mdtion for Partial Summary Judgnent Filed March
25, 2007, as Agai nst Defendant [Coastal]"; and

(8) COctober 3, 2011 "Order Granting Third-Party
Def endant and Fourth-Party Plaintiff [Kiewit's] Mtion for
Enforcement O Order Granting Third-Party Defendant and
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Fourth-Party Plaintiff [Kiewit's] Mtion for Partial Summary
Judgnent Filed On July 1, 2011."

Paci fic Fence's appeal presents three contentions: (1)
that the | anguage of the Pacific Fence Subcontract was not
sufficient for Kiewit to "pass through" its duties to defend
third parties; (2) that nmultiple indemmitors had an i ndependent,
concurrent duty to defend the indemmitee and nust each be
al l ocated defense costs equally on a pro-rata basis; and (3) that
an i ndemmitee, such as Kiewit, should be allocated an i ndependent
share of the defense costs where negligence on the part of the
i ndemmi t ee was al | eged.

1. Pacific Fence had a duty to defend.

Pacific Fence's contentions primarily concern the
circuit court's grant of Kiewit's June 8, 2007 notion for parti al
summary judgnent, in which the circuit court ordered that "[a]ny
obligation Kiewit has to defend KIC and [ Sato] passes through
Kiewit, as a matter of law, to Pacific Fence." In its notion for
partial summary judgnment, Kiewit argued that, under the Kiewt
Contract, Pacific Fence was responsible for Kiewit's entire
defense obligations to KIC, DHHL, and Sato, including defense
obligations for work not subcontracted to Pacific Fence, under
the conplaint allegation rule as interpreted by Pancakes. Kiew't
further cited Pancakes for the proposition that Pacific Fence's
duty to defend Kiewit, and including parties Kiewit was obligated
to defend under the Kiewit Contract, comrenced with the filing of
Arthur's First Amended Conplaint. Kiewt argued that because
Arthur's First Amended Conpl aint made direct allegations of
negl i gent construction of the fence constructed by Pacific Fence,
such negligence clains fell within the Pacific Fence Subcontract,
and therefore, "any party Kiewit is obligated to defend pursuant
to the [KIC] Contract, commenced with the filing of the First
Amended Conpl aint."

Section 11 of the Pacific Fence Subcontract obligated

Pacific Fence to KIC, Kiewit, Kiewit's sureties, and:

any other party required to be indemified under the [KIC]
Contract, jointly and severally,

40



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

(b) To defend and i ndemmify them agai nst and save them

harm ess from any and all claims, suits, or liability for damages to
property including | oss of use thereof, injuries to persons, including
death, and from any other claims, suits or liability on account of acts
or om ssions of [Pacific Fence] . . . whether or not caused in part by
the active or passive negligence or other fault of a party indemified
her eunder|[.]

(Enmphases added.)

Paci fic Fence contends that the express terns of the
Paci fic Fence Subcontract restricts the scope of their duty to
defend their acts or omssions. Pacific Fence relies on case | aw
fromother jurisdictions that rejects a general contractor's
attenpts to "pass through” liability for its own negligence to a
third party. According to Pacific Fence, insurance |aw on the
timng and trigger of the duty to defend under the conplaint
all egation rule nay be properly considered in limted
circunstances. Pacific Fence does not contest the circuit
court's application of the conplaint allegation rule to determ ne
the duty to defend at the outset of litigation. Pacific Fence's
contention in regard to this point of appeal is that it is
i nproper "to require a private indemitor to defend both covered
and non-covered clains |ike an insurer.”

Pacific Fence's duty to defend extends to clains that
all ege negligence "in part” by Kiewit, KIC, and Sato. Pacific
Fence states the only clains excluded "fromthe scope of Pacific
Fence's defense obligation are those 'caused by the sole
negligence' of Kiewit." See HRS § 431:10-222.

The First Amended Conplaint against DHHL, KIC, Design
Partners, Coastal, and Sato alleged "[n]egligent design of the
hillside area, including the fence and cul vert; [n]egligent
construction of the hillside area, including the fence and
cul vert; and [n]egligent supervision of the construction of the
hillside area, including the fence and culvert." The scope of
Pacific Fence's work under its subcontract included furnishing
supervi sion, labor, tools, equipnent, nmaterials, and supplies
necessary to construct and install a box culvert and four fences
in the Project. Pacific Fence's duty to defend extended to
Arthur's clains against DHHL, KIC, and Sat o because Art hur
all eged acts or omissions that fell within the scope of Pacific
Fence's contracted work. Pancakes, 85 Hawai ‘i at 292, 944 P.2d
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at 89 ("If a conplaint alleges clains that fall wthin the
coverage of the indemity provision, then, according to the
conplaint allegation rule, the duty to defend begins.").

2. KIC did not waive its claimto the defense and

i ndemmi fication from Pacific Fence.

Paci fic Fence contends that KIC "waived" its claimto a
defense or indemification fromPacific Fence because it did not
send a tender of defense letter to Pacific Fence and instead
relied on its filing of a cross-claimto give Pacific Fence
notice of the tender of the defense. Pacific Fence received
KIC s cross-claimon February 9, 2006, nine days after Kiew't
filed their fourth-party conpl aint against Pacific Fence on
January 31, 2006. The earliest KIC could have tendered its
defense to Pacific Fence was on Novenber 21, 2005, when it was
served with Arthur's Conplaint. Pacific Fence provided no
evi dence of prejudice caused by alleged delay in receiving notice
of clainms that it was obliged to defend KIC. W concl ude t hat
KIC did not waive its rights to rei nbursenment of defense costs.

3. The contracts did not state that duties to

defend "pass-through” to subsequent contractors.

The circuit court held that "pass through" provisions
in the KIC Contract, Kiewit Contract, and Pacific Fence
Subcontract required Pacific Fence to defend Kiewt, KIC DHHL
and Sato, to the exclusion of Kiewt's obligation to defend KIC,

DHHL, and Sato. Pacific Fence contended that all indemitees,
i ncluding DHHL, "nust participate in their own defense for their
own i ndependent negligence.” This contention is consistent with

the result in Pancakes, which required a defendant-indemitor and
a defendant-indemitee to share the cost of the indemitee's
reasonabl e attorneys' fees and costs as determ ned by the trial
court. See Pancakes, 85 Hawai ‘i at 289-90, 944 P.2d at 86-87.
Requiring contribution frommnultiple defendants is even nore
appropriate in the instant case, which unli ke Pancakes, involves
a chain of indemitee and i ndemitor parties.

Paci fic Fence contended that Pancakes did not require
that an indemitor be solely responsible for the defense of an
i ndemmi tee where there are other indemitors with concurrent
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obligations to defend or where the indemitee itself is
i ndependently negligent.

The circuit court's finding that KIC s duty to defend
DHHL passed through KIC to Kiewit was based on the Kiewt
Contract, which provided: "To the fullest extent permtted by

law, [Kiewt] shall indemify, defend, and hold harm ess

[KIC, . . . [Sato], . . . [and DHHL] . . . from and agai nst al
clai ns, danages, |osses, and expenses . . . resulting from or
attributable to . . . the performance of the Wrk and [Kiewit's]

duti es under the Contract Docunents[.]" The circuit court also
considered the terns of contracts KIC nade with Kiewt, Coastal,
Design Partners, and Sato to determ ne whether duties to defend
"pass[ed] through”" to subsequent contractors.

2. Based upon the allegations in [Arthur's] First Anended
Compl aint and the ternms of their respective contracts with
[KIC], [Design Partners] and Coastal have a joint and
several duty, as a matter of law, to defend KIC with respect
to the clainms asserted herein against KIC;

3. Based upon the terms of their respective contracts with
[KIC], [KIC s] duty to defend [DHHL] passes through, jointly
and severally, to . . . Coastal and [Kiewit] as a matter of
| aw,

4, Based upon the terms of their respective contracts with
[KIC], [KIC s] duty to defend [DHHL] does not, as a matter
of law, pass through to [Design Partners] and Sato.

(Enmphasi s added.)

Under provisions in the Sato Contract and Design
Partners Contract with KIC respectively, Sato and Design Partners
"agree[d] to indemify, defend, and hold harmess [KIC] and its
officers, directors and enployees[.]" By contrast, indemity
provisions in the Coastal Contract and Kiewit Contract with KIC
required Kiewit and Coastal to "indemify, defend, and hold
harmess [KIC], . . . [Sato], . . . [and DHHL.]" The circuit
court's consideration of contractual |anguage was proper
"[b] ecause the insurer's duty to defend its insured is
contractual in nature, we nust | ook to the | anguage of the policy
involved to determ ne the scope of that duty." Hawaiian Holiday
Macadam a Nut Co. v. Indus. Indem Co., 76 Hawai‘i 166, 169, 872
P.2d 230, 233 (1994).

Paci fic Fence concedes that it had an obligation to
defend Kiewit, but contends that Kiewit had an independent duty
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to defend itself, KIC, Sato, and DHHL that did not "pass through”
to Pacific Fence. Under section 3.18.1 of the Kiewt Contract,
Kiewt had a duty to indemify, defend, and hold harm ess KIC,
Sato, and DHHL "from and agai nst cl ai ns, danmages, |osses, and
expenses, including but not limted to attorney's fees, arising
out of or resulting from|[work contracted to Kiewit.]" 1In
granting Kiewit's notion for enforcenent of the order granting
its notion for partial summary judgnment, the circuit court
ordered that "Kiewit's obligation to reinburse [KIC] and/or make
future paynents for KIC s defense fees and costs . . . passes
through Kiewit as a matter of law to Pacific Fence"; and required
Pacific Fence to "reinburse KIC for the pro rata share of defense
fees and costs allocated to Kiewit within the tine period

requi renent under the [May 27, 2011 "Order Granting [KIC s]
Motion for Partial Sunmary Judgnment Against [Sato and Kiewit] and
for Enforcenent of Order Ganting Mtion"].

Section 11 of the Pacific Fence Subcontract required
Pacific Fence to defend and indemify indemitees "from any and
all clainms, suits or liability for damages to property i ncluding
| oss of use thereof, injuries to persons, including death, and
fromany other clains, suits or liability on account of acts or
om ssions of [Pacific Fence] . . . whether or not caused in part
by the active or passive negligence or other fault of a party
i ndemmi fied hereunder[.]" Pacific Fence's duties to defend
enconpassed conduct alleged in the conplaint that potentially
arose under the agreenent. See Pancakes, 85 Hawai ‘i at 293, 944
P.2d at 91. Pacific Fence's duty to defend was "limted to
situations where the pleadings have alleged clains for relief
that fall within the ternms for coverage of the insurance
contract. \Were pleadings fail to allege any basis for recovery
wi thin the coverage clause, the insurer has no obligation to
defend." Pancakes, 85 Hawai ‘i at 291, 944 P.2d at 88 (citation,

i nternal quotation marks, and brackets omtted.)

Hawai ‘i requires contracts of indemity be "strictly
construed, particularly where the indemitee clains that it
shoul d be held safe fromits own negligence." Keawe v. Hawaii an
El ec. Co., 65 Haw. 232, 237, 649 P.2d 1149, 1153 (1982) (citing
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Kamali v. Hawaiian Elec. Co., 54 Haw. 153, 161, 504 P.2d 861, 866
(1972)). Hawai ‘i has scrutinized contracts that allegedly hold
safe an indemmitee fromits own negligence for "a clear and
unequi vocal assunption of liability by [the indemitor] for [the
i ndemmi tee's] negligence.” Kamali, 54 Haw. at 162, 504 P.2d at
866. Strictly construing the Pacific Fence Subcontract indemity
provi sion, we conclude that it did not extend to Kiewt's
[itability unless it arose at least in part from Pacific Fence's
wor kK under their subcontract.

Paci fic Fence's obligations were not coextensive with
KIC s obligations to DHHL under Section 17 of the KIC Contract
and were not coextensive with Kiewt's obligations to KIC under
Section 3.18.1 of the Kiewit Contract. Section 11 of the Pacific
Fence Subcontract obligated Pacific Fence "[t]o assune towards
[Kiewt] all obligations and responsibilities that [Kiewt]
assunes toward [KIC] and others, as set forth in the [Kiewt]
Contract, insofar as applicable, generally or specifically, to
[ Pacific Fence's] Work." W interpret this clause to nean that
Paci fic Fence assuned a duty to defend those whom Ki emt was
obligated to defend under the Kiewmt Contract, but only insofar
as applicable to Pacific Fence's work.

Pacific Fence's alleged acts or om ssions, as set forth
in Arthur's Conplaint, were the basis for its duties to defend
itself as well as portions of the defense of its contractors
insofar as their liabilities potentially arose from Pacific

Fence's acts or om ssions. Pacific Fence is not liable for
portions of Kiewit's independent contractual obligation to defend
DHHL, Sato, and KIC that arose fromits decision to enter the
Kiewt Contract and those obligations do not "pass through" to
Pacific Fence. The lack of clear |anguage in the Pacific Fence
Subcontract expressly stating that Pacific Fence would assune all
ltabilities for Kiemt's duties to defend KIC, DHHL, and Sato
agai nst om ssions or acts arising out of Kiewit's work indicates
that Kiewit retained an i ndependent duty to defend Kiewit, KIC,
DHHL, and Sato, and that this duty did not exclusively pass
through to Pacific Fence. Therefore, Kiewit has an i ndependent
duty to defend DHHL and KIC and shoul d contribute to defense
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costs of DHHL and KIC, as well as the cost of its own defense in
the Arthur litigation.

For these reasons, and those discussed el sewhere in
this opinion, we conclude that Pacific Fence did not assune
duties to defend Kiewit, KIC, Sato, and DHHL to the excl usi on of
t hese other parties' independent obligations to also contribute
to defense costs.

4. The Pacific Fence Subcontract is not void under HRS

§ 431:10-222.

Paci fic Fence contends that Kiewit and the circuit
court interpreted subcontract indemity provisions to require
Pacific Fence to indemmify Kiewit and other indemmified parties
agai nst their own negligence. This, Pacific Fence contends, is a
violation of public policy and other case |law that prohibits
i ndemmi fication of an indemitee's own negligence.

Paci fic Fence contends that agreenents which require
subcontractors to indemify general contractors against the
general contractor's "sol e negligence" are void as against public
policy. The Pacific Fence Subcontract excluded Pacific Fence
fromits duty to defend and i ndemmify acts or om ssions caused by
the "sol e negligence” of Kiewt. However, Pacific Fence does not
contend that the alleged acts or omssions in Arthur's conplaints
were solely attributable to Kiewit and therefore the Pacific
Fence Subcontract was not void under HRS § 431:10-222.

5. Joint and several provisions in the Pacific Fence

Subcontract required contribution from other parties.

Qur conclusion that Kiewit had an i ndependent duty to
defend KIC and DHHL that did not pass through to Pacific Fence
accords with the express | anguage of the Pacific Fence
Subcontract. The Pacific Fence Subcontract provides that Kiewt,
Kiewt's surety, KIC, and "any other party required to be
indemmi fied under the Kiewit Contract” would be liable, "jointly
and severally . . . [t]o defend and i ndemify .

Under the Pacific Fence Subcontract, KIC, Sato, and
Kiewt had a joint and several obligation to defend agai nst
clains arising from Pacific Fence's acts or om ssions, even where
one of the indemitees was part of the cause of the negligent act
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or omssion. The circuit court's Cctober 3, 2011 "Order G anting
[Kiewt's] Motion for Enforcenent of Order Granting [Kiewmt's]
Motion for Partial Summary Judgnent Filed on July 1, 2011"
required Pacific Fence to reinburse KIC for the pro rata share of
defense fees and costs allocated to Kiewit under the May 27, 2011
order granting KIC s notion for partial summary judgnment agai nst
Sato and Kiewit. 1In one of its May 27, 2011 orders, however, the
circuit court calculated Kiewit's pro rata share of defense
obligations wi thout considering Sato's and KIC s joint and
several duty to participate in the defense under the Pacific
Fence Subcontract.

D. Coastal's Cross-appeal

Coastal appeals fromthree circuit court orders: (1)
the May 22, 2007 "Order Granting Part and Denying in Part
["DHHL's Motion for Partial Sunmary Judgnent'], Filed January 10,
2007," which concl uded that no genuine issue of material fact
concerning DHHL's right to a defense by KIC existed; (2) the
April 27, 2007 "Order Granting in Part and Denying in Part
[KIC s] Mdtion for Partial Summary Judgnment Filed on March 5,
2001, " which concluded that KIC s duty to defend DHHL passed
t hrough, jointly and severally, to Coastal and Kiewit; and (3)
the May 27, 2011 "Order Ganting [KIC s] Mtion for Enforcenent
of the Order Granting in Part and Denying in Part [KIC s] Mtion
for Partial Sunmary Judgnment Filed March 25, 2007, as Agai nst
[ Design Partners]."”

Simlar to Pacific Fence's contentions regardi ng pro-
rata allocation of defense costs anongst Defendant Parti es,
Coastal contends that KIC should be required to contribute to
DHHL' s defense costs, "along with Coastal, Kiewit, and Pacific
Fence, rather than inposing its share of those costs on Coastal
and Kiewt."

Coastal contends KIC was not obliged to defend DHHL
against its own negligence and could not pass that duty on to
others; that their duty to defend was narrower than an insurer's
duty to defend; and that apportioning defense costs anongst the
Def endant Parties would inplenment this narrower duty.
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1. Coastal owed a duty to defend KIC and DHHL up until the
circuit court granted summary judgnent in favor of

Coastal on February 25, 2010.

Coastal contends it did not owe a duty to defend DHHL
or KIC because all eged negligent acts or om ssions could not have
arisen fromits work on the Project and, therefore, the circuit
court erred by granting KIC summary judgnment on Coastal's duty to
defend. Coastal contends that in the First Anended Conpl ai nt,
Arthur was "m staken” and had "misidentified" Coastal as the
general contractor. Coastal states that "[Arthur] had sinply
assuned that Coastal was the contractor responsible for grading
and site inprovenents.” Arthur's First Anmended Conpl ai nt
identified Coastal as "the Ceneral Contractor for this
devel opnent™ and did not nane Kiewit as a defendant. Coast al
asserts KIC and ot her Defendant Parties knew that it was Kiewt
and not Coastal, who was responsible for the grading and site
i nprovenents that were the subject of Arthur's First Amended
Compl aint. Together with the narrower duty to defend that is
applied in the context of non-insurance contracts, this neant
that "the allegations of the conplaint did not warrant a finding
by the [circuit] court that Coastal owed KIC or the DHHL any
defense, let a lone [sic] a defense against all clains asserted
agai nst either of them?"”

The circuit court's February 25, 2010 Order G anting
Coastal's Renewed Mdtion for Sunmary Judgnent, as well as
subsequent orders addressing Coastal's limted liability for a
duty to defend, found Coastal had a duty to defend DHHL and KIC
until Coastal was granted summary judgnent.

The circuit court also determned that Coastal's acts or

om ssions fell outside of the scope of clains "arising out of,
resulting fromor attributable to" Coastal's work under section
3.18.1 of the Coastal Contract. On May 22, 2007, the circuit
court denied Coastal's first notion for summary judgnment on
Arthur's First Amended Conplaint, finding issues of fact as to
whet her Coastal's scope of work m ght have incl uded
responsibility for the debris fence and drai nage cul vert.
Therefore, the circuit court did not err in denying Coastal's
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first notion for summary judgnent.

Coastal's contention that it owed no duty to defend is
conplicated by its agreenent to settle its liability for a duty
to defend KIC. On June 9, 2011, Coastal filed a "Petition for
Determ nation of a Good Faith Settlenment” under which it paid
$47,500 to KIC for defense costs. The circuit court granted this
petition on Novenber 17, 2011

We need not address Coastal's contention that it owed
no duty to defend DHHL or KIC. Coastal does not (1) argue that
the lack of nexus between its work on the Project and Arthur's
Conpl ai nt negated the basis for granting KIC s notion for summary
judgnent, or (2) indicate whether and how this argunent was
raised to the circuit court. Coastal's opening brief was
required to present an "argunent" that contained its contentions
and citations to authorities and parts of the record relied upon,
but did not do so. See HRAP Rule 28(b)(7). Coastal was al so
required to set forth points of error inits brief that stated
"where in the record the alleged error was objected to or the
manner in which the alleged error was brought to the attention of
the court . . . ." HRAP Rule 28(b)(4)(iii). In light of the
particul ar circunstances under which Coastal's duty to defend was
invoked in this case, Coastal's subsequent agreenent to settle
the issue of its liability for a duty to defend, and because
Coastal failed to properly present its points of circuit court
error or argunment, we disregard this contention. See HRAP Rul e
28(b).

2. Coastal's obligation to defend extended to clains
potentially arising under the Coastal Contract.

Coastal contends the circuit court erred by concl uding
that Coastal agreed to assume KIC s obligations to DHHL under the
indemity clause of the Coastal Contract, section 3.18.1, does
not contain an express assunption of KIC s obligations to DHHL
and was not intended to operate as a "conduit" for assumng KIC s
obligations. KIC s obligations to DHHL arose under Section 17 of
the KIC Contract, which provided that KIC would defend DHHL
against clains related to sales, construction, or design of the
Project within a year of conpletion; clains based on non-
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di scl osure or inadequate disclosure of risks; and | egal actions
arising fromKIC s devel opnment and construction work. The KIC
Contract indicates, however, that KIC would not defend agai nst
DHHL' s negligent acts or omssions related to the Project.
Coastal correctly asserts that KIC did not add a
provi sion expressly stating that Coastal would assune KIC s
duties to defend DHHL. Further, while broader than a duty to
indemify, the duty to defend arises "whenever any of the clains
asserted may potentially conme within the scope of an indemity

agreenent, and the defense nust continue until it is clear that
the liability cannot possibly cone within the scope of the
indemmity." Indemification and Insurance, 79 Pa. B. Ass'n Q

156 at 178. Therefore, Coastal's duty to defend KIC and others
extended to all of Arthur's clains that potentially arose under
the Coastal Contract. See Pancakes, 85 Hawai ‘i at 293, 944 P.2d
at 91.

Section 3.18.1 of the Coastal Contract required
Coastal to defend KIC and DHHL agai nst clainms "arising out of,
resulting fromor attributable to . . . the performance of the
Work and [ Coastal's] duties under the Contract Docunents[.]"
Like Kiewwt, Coastal contracted to defend KIC and DHHL for al
clainms "arising out of, resulting from or attributable

to. . . the performance of the Wirk and [ Coastal's] duties under
the Contract Docunents, caused in whole or in part by any
negligent act or omssion . . . ." Coastal contends that it did

not intend to assune KIC s obligations to DHHL, which is why
section 3.18.1 specified it would defend only such cl ai ns.

KIC argued to the circuit court that its intent in
i ncluding indemi fication provisions inits contracts "was to
pass the duty to indemify and defend against any third-party
clainms, including those of [Arthur] and DHHL, to the persons or
entities performng the actual design and construction work from
which a claimmght be nade." Coastal contends that "the
princi pal purpose of the [Coastal] Contract was not to provide
for the defense and indemity of KIC but instead to provide a
contractor for the [Project] that would build houses for that
project."”
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Coastal contends the Coastal Contract specified it
could only be liable for clainms arising fromthe scope of
Coastal's contracted work. Coastal argues that "in construction-
related litigation involving duties to defend arising between and
anong nmul tiple defendants, a trial court should apportion defense
costs on the basis of the clains that arise fromor are
attributable to the defendants' respective scope of work."

Kiewt contends that Coastal's suggested rule would require
"overturn[ing]" Pancakes and First Ins. Co. of Hawaii, v. State,
by Mnam , 66 Haw. 413, 665 P.2d 648 (1983), insofar as the rule
is applicable to "situations where the express | anguage of the

i ndemmity provision does not limt the defense to the
indemmitor's scope of work." W disagree.

Pancakes held a duty to defend enconpasses "cl ai ns
[raised in a conplaint] that fall wthin the coverage of the
indemmity provision[.]" Pancakes, 85 Hawai ‘i at 292, 944 P.2d at
89. Only those clains that could potentially be attributable to
the contracted work fall under the indemity provisions in
contracts under review in the instant case. As discussed in
regard to Pacific Fence's appeal, apportionnent anongst
indemitor-parties as well as the indem nitee-defendant is
consistent wth Pancakes. A duty to defend and i ndemi fy cannot
be passed off entirely onto a subsequent contractor because that
duty arises whenever a claimis nmade agai nst acts or om ssions
attributable to the indemmitor's work. The Coastal Contract,

li ke the Pacific Fence Subcontract, did not provide that Coastal
woul d assume KIC s duties to defend DHHL to the excl usion of

KICs or DHHL's potential liability for its own negligence or
wllful acts. The Costal Contract provides:
[ Coastal] shall indemify, defend, and hold harnl ess
[KIC], . . . [Sato], . . . [DHHL] . . . from and agai nst al
clai ms, damages, |osses, and expenses, including but not

limted to attorneys' fees, arising out of, resulting from
or attributable to (1) the performance of the Wrk and

[ Coastal's] duties under the Contract Docunents, caused in
whol e or in part by any negligent act or om ssion of

[ Coastal], a Subcontractor, . . . or anyone for whose acts
they may be liable, regardless of whether such claim
damage, | oss, or expenses is caused in part by a party
indemi fi ed hereunder[.]

Under this provision, Coastal was obligated to
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contribute to the defense of DHHL, shared with Sato, Kiewt,
Pacific Fence, KIC, and DHHL; and the defense of KIC, shared with
Kiewt, Pacific Fence, and Sato. Although Coastal is required to
defend and indemify KIC and DHHL, KIC is al so obliged to provide
a share of the defense of DHHL based on the independent duty
created by the KIC Contract.

As Coastal properly contends, DHHL al so had an
i ndependent duty to participate in its own defense under Section
17 of the KIC Contract, the |ast paragraph of which specified
"Section 17 shall not cover the negligence or willful acts,
om ssions, failure to act, or m sconduct of [DHHL] either rel ated
to the devel opment of this Project or related to the conpletion
of [DHHL's] authorized m ssion." (Enphasis added.)

I11. CONCLUSI ON

We vacate in part and affirmin part the Crcuit Court
of the First Grcuit's Arended Final Judgnent, filed on April 2,
2013, and remand this case for further proceedi ngs consi stent
with our decisions on the orders, partial summary judgnents, and
summary judgnents appeal ed from as specified supra.

In regard to Arthur's appeal, the circuit court's
Septenber 8, 2010 "Order Granting Defendant Kal awahi ne Streansi de
Association's Mtion For Summary Judgnent On Any And Al C ains
Asserted By Plaintiffs Due To Lack O Causation Filed on April 8,
2010" is vacated. The May 24, 2010 "Order G anting Defendant and
Third-Party Plaintiff Kanmehaneha | nvestnent Corporation's Mtion
for Partial Sunmary Judgnment as to Plaintiffs' Claimfor Punitive
Damages filed on March 2, 2010" and the August 26, 2010 "Order
Denying Plaintiff Arthur's Mtion For Leave To File Conpl aint
Over and Against Third-Party Defendant Kiewit Pacific Co. Filed
on March 9, 2010" are affirned.

In regard to appeal s taken by Pacific Fence and cross-
appeal s by Sato and Coastal, we vacate the followng circuit
court orders and remand this case for further proceedings to
new y determ ne Defendant Parties' respective liabilities for
their duties to defend under the KIC Contract, Sato Contract,
Design Partners Contract, Kiewit Contract, Coastal Contract, and
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the Pacific Fence Subcontract:®

(1) the April 27, 2007 "Order Granting in Part and
Denying in Part Defendant and Third-Party Plaintiff Kanehaneha
| nvest nent Corporation's Mtion for Partial Summary Judgnent
Filed on March 5, 2007";

(2) the May 22, 2007 "Order Granting in Part and
Denying in Part 'Defendant State of Hawai ‘i, Departnent of
Hawai i an Honme Lands' Modtion for Partial Summary Judgnent' Filed
January 10, 2007";

(3) the August 8, 2007 "Order Granting Third-Party
Def endant and Fourth-Party Plaintiff Kiewit Pacific Co.'s Mtion
for Partial Sunmary Judgnent, Filed Herein on June 8, 2007";

(4) the May 27, 2011 "Order G anting Defendant and
Third-Party Plaintiff Kanmehaneha | nvestnent Corporation's Mtion
for Partial Summary Judgnent Agai nst Fourth-Party Def endant
Pacific Fence, Inc. and for Enforcenent of Order G anting
Mot i on";

(5) the May 27, 2011 "Order G anting Defendant and
Third-Party Plaintiff Kanmehaneha | nvestnent Corporation's Mtion
for Partial Summary Judgnment Agai nst Defendant Sato & Associ ates,
Inc. and Third-Party Defendant Kiewit Pacific Co. and for
Enf orcenent Order Granting Mtion";

(6) the May 27, 2011 "Order G anting Defendant and
Third-Party Plaintiff Kanmehaneha | nvestnent Corporation's Mtion
for Enforcenent of Order Granting in Part and Denying in Part
Def endant and Third-Party Plaintiff Kanmehaneha | nvest nment
Corporation's Motion for Partial Summary Judgnent Filed March 25,
2007, as Agai nst Defendant Design Partners, Inc.";

(7) the May 27, 2011 "Order G anting Defendant and
Third-Party Plaintiff Kanmehaneha | nvestnent Corporation's Mtion
for Enforcenent of Order Granting in Part and Denying in Part
Def endant and Third-Party Plaintiff Kanmehaneha | nvest nment

5 The "Order Granting Coastal Construction Co., Inc.'s Renewed Motion
for Summary Judgment on the First Amended Conplaint (Filed Novenber 8, 2005),
I ncl udi ng Any Pendi ng Amendment and Defendant and Third-Party Plaintiff
Kamehameha | nvest ment Corporation's Conditional Substantive Joinder" filed on
February 25, 2010 is affirmed and consistent with this order, Coastal's
liability for its duty to defend KIC and DHHL ended on February 25, 2010.
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Corporation's Mdtion for Partial Summary Judgnent Filed March 25,
2007, as Agai nst Defendant Coastal Construction Co., Inc."; and

(8) the Cctober 3, 2011 "Order Granting Third-Party
Def endant and Fourth-Party Plaintiff Kiewit Pacific Co.'s Mtion
for Enforcement O Order Ganting Third-Party Defendant and
Fourth-Party Plaintiff Kiewt Pacific Co.'s Mtion for Parti al
Summary Judgnent Filed On July 1, 2011."
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