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SUMMARY DI SPOSI TI ON ORDER
(By: Fol ey, Presiding Judge, Fujise and G noza, JJ.)

Def endant - Appel | ant M chael Dem ng (Dem ng), pro se,
appeals fromthe Notice of Entry of Judgnent and/or Oder, filed
on March 12, 2012 in the District Court of the First Crcuit,
Honol ulu Division (district court).! Judgnment was entered
agai nst Dem ng for violation of Revised Ordi nances of Honol ulu
(ROH) 8§ 10-1.2(a)(12) (Supp. 2012),2 which prohibits entering or
remaining in a public park during the night hours that the park

! The Honorable Dean E. Ochi ai presided

2 ROH § 10-1.2(a)(12) provides:

Sec. 10-1.2 Park rules and regul ations.
(a) Wthin the limts of any public park, it is unlawful
for any person to:

(12) Enter or remain in any public park during the
ni ght hours that the park is closed, provided
that signs are posted indicating the hours that
the park is closed[.]
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is closed if signs are posted indicating the hours of park
closure. Deming was fined $100 and ordered to pay a $30 fee
pursuant to Hawaii Revised Statutes (HRS) 8§ 351-62.6 (Supp.
2014).

On appeal, Dem ng asserts over sixteen (16) points of
error. Many of Demng's points of error are duplicative, raise
i ssues that he did not raise in the district court, or are not
supported by any rel evant argunent.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Deming's points of error as follows and affirm

Dem ng's opening brief fails to conply with Hawai ‘i
Rul es of Appellate Procedure (HRAP) Rule 28 in nunerous ways.

For exanple, Dem ng's opening brief fails to provide a concise
statenent of the case providing record references to support his
stated facts; Demng's points of error fail to indicate where in
the record the alleged errors occurred, where in the record he
objected to the alleged errors, or the manner in which the

all eged errors were brought to the attention of the district
court; Demng fails to provide substantive argunents in support
of many points of error, and fails to cite to authorities,
statutes and parts of the record relied upon. See HRAP 28(Db).
Not wi t hst andi ng Dem ng' s nonconpliance with HRAP 28, given his
pro se status, we will address Dem ng's contentions to the extent
they are discernible. Housing Finance & Dev. Corp. v. Ferguson,
91 Hawai ‘i 81, 85-86, 979 P.2d 1107, 1111-12 (1999).

Points of Error 1(a), 2, 9, and 15 Demng clains there
was insufficient evidence to convict himand that his sentence
was grossly disproportionate to the offense. W do not agree.

In this case, there was substantial evidence to support Dem ng's
conviction. State v. Mtavale, 115 Hawai ‘i 149, 157-58, 166 P. 3d
322, 330-31 (2007).

ROH § 10-1.2(a)(12) prohibits a person fromentering or

remai ning in any public park during the night hours that the park

2
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is closed, provided that signs are posted indicating the hours
that the park is closed. Oficer Sean Costigan (Oficer
Costigan) cited Deming for being in Thomas Square Park at around
10:15 p.m O ficer Costigan testified that Thomas Square is a
City and County of Honol ulu park maintained by the Departnent of

Par ks and Recreation. "'Public park' nmeans any park, . . . or
other recreation area or facility under the control, maintenance
and managenent of the departnment of parks and recreation.” RCH

8 10-1.1 (Supp. 2013). Therefore, Thomas Square is a public park
within the nmeaning of ROH § 10-1. 2.

O ficer Costigan testified that there were at |east
four, but possibly six, signs posted at the park that stated the
park was closed from1l0 p.m to 5 am Demng was inside a
public park during night hours when the public park was cl osed.
There was substantial evidence of every elenent of the offense to
support Dem ng's conviction for violating ROH § 10-1.2(a)(12).
Therefore, points of error 1(a), 9, and 15 are without nerit.

Violation of ROH 10-1.2(a)(12) is a petty m sdeneanor.
HRS § 701-107 (2014). The maxi num penalty for violating RCOH
8 10-1.2(a)(12) is a $500 fine or 30 days inprisonnent, or both.
ROH 8§ 10-1.6(d) (Supp. 2013). In addition, a $30 fee shall be
i nposed upon every defendant convicted for a petty m sdeneanor.
HRS § 351-62.6. Dening' s sentence was a fine of $100 and
i mposition of the mandatory $30 fee. Dem ng does not state how
his sanctions were grossly disproportionate to his conviction for
violating ROH 8§ 10-1.2(a)(12), and in any event, we concl ude any
argunment in this regard lacks nerit. Demng' s point of error 2
| acks nerit.

Points of Error 1(b) and 14 Dem ng contends that the
State erred in prosecuting the case as what he terns a "First
Strike" and without a crimnal information charge. Both
contentions are without nerit. Under ROH §8 10-1.6(d)(1), there
is no escalating penalty for nmultiple or repeated violations of
ROH § 10-1.2(a)(12). Thus, the State did not specify and was not
required to specify whether this was the first tine that Dem ng

3
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had violated ROH § 10-1.2(a)(12). Next, ROH 8§ 10-1.6(b) (Supp.
2013) provides that a citation nmay be issued to violators in
i nstances that do not nmandate physical arrest. Dem ng was issued
a citation by Oficer Costigan for violation of ROH § 10-
1.2(a)(12), which did not nmandate arrest. The State was not
required to issue Demng a crimnal information charge.

Point of Error 1(c) Demng clains the State erred in
creating, maintaining, and forwardi ng a substantive
investigations file that inplied he was a donestic terrorist
associated with QOccupy Honolulu to the Departnent of Honel and
Security, NNS.A, F.B. 1., Interpol, and other |aw enforcenent
agencies two nonths prior to a determnation of his guilt in this
case. The record is devoid of any such docunent or action by the
State. Demng did not raise this claimin any of his nunerous
pretrial notions or at trial. Oficer Costigan was not asked
about and did not testify to an investigation file on Dem ng,
whet her Dem ng was believed to be a donestic terrorist, or
whet her Dem ng was associated with Occupy Honol ulu. Therefore,
point of error 1(c) is waived and w thout nerit.

Points of Error 3(a), 6(a), 6(b), 13(b), 13(c), and
13(d) Dem ng contends that the district court inproperly limted
his right to cross-examne O ficer Costigan and effectively
viol ated the Confrontati on C auses of both the United States
Constitution and the Hawai ‘i Constitution. Specifically, Dem ng
states that the district court erred in prohibiting himfrom
attacking O ficer Costigan's credibility with evidence of bias,
interest, or notive in violation of Hawai ‘i Rul es of Evi dence
(HRE) Rul es 404(b) and 609.1; the district court erred by
limting relevant evidence under HRE Rul es 403 and 611; the
district court prevented himfrom cross-exam ning Oficer
Costigan with substantive questions; the district court erred by
sust ai ning the prosecution's objections based on rel evance
thereby not allowing Denmng to investigate and identify
i nconsi stencies and perjured statenments by O ficer Costigan and
denying his objection to facially and/or materially defective
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evi dence presented by Oficer Costigan pursuant to HRE Rul e
609. 1(a); and the district court erred by failing to allow himto
substantively cross-exam ne O ficer Costigan on the geographic
| ocation of his seizure and arrest, the geographic |ocation of
t he park, and possible fabrications by Oficer Costigan.?
Specifically, Demng clains that he sought to introduce
evidence relevant to Oficer Costigan's credibility, bias toward
ordinary people in society, notive to discover and take credit
for uncovering a donestic terrorist, interest in successfu
prosecution of this case to enhance his career status,
i nconsi stent statenments in the Incident Report and HPD Revi ew and
Reproducti on Request, notive to fabricate statenents, and attenpt
to elicit a confession without a Mranda* warning. Dem ng al so
clains that he was prohibited fromasking Oficer Costigan about
his personal log of the arrest at issue; prohibited from asking
guestions about a police manual on protocol for arresting
defendants in simlar circunstances; prohibited frominquiring
about O ficer Costigan's educational background and ongoi ng
training on crimnal procedure; prohibited fromasking Oficer
Costi gan whet her he was bi ased or predisposed to select Dem ng
for a stop, seizure, and detention absent reasonabl e suspicion,
probabl e cause, and a | ack of a search warrant; and prohibited
frominquiring about being profiled and having his file forwarded
to the Departnent of Honmel and Security.
While the right of cross-exam nation is protected by
the Confrontation C ause, "it has never been held that this right
is absolutely without restriction.”" State v. Balisbhisana, 83

8 Many of Dem ng's contentions stem from his argunent that his

cross-exam nation of Officer Costigan was inmpaired by the |l ack of docunentary
di scovery provided by the State and denial of his pretrial notions. As

di scussed infra, Demi ng was afforded all of the documentary discovery that he
was entitled to and all alleged errors on appeal with respect to the denial of
his pretrial notions are without merit. Thus, Deming's ability to

cross-exam ne Officer Costigan due to a |lack of documentary evidence and
deni al of pretrial notions are not addressed again.

4 Mranda v. Arizona, 384 U.S. 436 (1966) .
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Hawai ‘i 109, 114, 924 P.2d 1215, 1220 (1996) (citation and
internal quotation mark omtted). Under HRE Rule 609.1(a),
"[t]he credibility of a wtness may be attacked by evidence of
bias, interest or notive." However, "[t]he Sixth Amendnent is
satisfied where sufficient information is elicited to allow the
jury to gauge adequately a witness' credibility and to assess his
or her notives or possible bias." Balisbisana, 83 Hawai ‘i at
114, 924 P.2d at 1220 (citation, internal quotation marks and
brackets omtted).

Revi ew of the record on appeal reveals that Dem ng did
not attenpt to cross-exam ne O ficer Costigan regardi ng nunerous
i ssues that he now raises in his appeal as areas of potenti al
cross-exam nation. Thus, his contentions of obstruction by the
district court as to those issues are without nerit.

Moreover, as to the questions actually posed by Dem ng
to Oficer Costigan, there is no indication his points of error
have any nerit. For exanple, Dem ng asked O ficer Costigan
whet her he respected all citizens of Hawai ‘i and whether he acts
as a public servant on their behalf which Oficer Costigan
answered in the affirmati ve. Wen Dem ng asked whether O ficer
Costigan ever told anyone that he was not a public servant, the
district court sustained the State's objection based on
rel evance. Thereafter, Dem ng did not make an offer of proof as
to relevance to bias, interest, or notive. On appeal, Dem ng
again offers no argunment as to how al |l eged general bias toward
ordinary people in society is relevant to the issues in this
case. Dem ng nmade no attenpt to question Oficer Costigan about
bi as agai nst hi m personally.

Dem ng questioned O ficer Costigan about the existence
of "an official Honolulu HPD police manual[.]" O ficer Costigan
responded that there were general policies but he was not sure
that it was considered a manual. As for Deming's claimthat he
was not allowed to further question Oficer Costigan about
protocol for arresting defendants, it was not rel evant because
Dem ng was not arrested. Thus, even if Dem ng's cross-
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exam nation into arrest protocol was prohibited, it was not
erroneous.

Dem ng questioned Oficer Costigan about the geographic
| ocation of the park and O ficer Costigan recited the streets
names surroundi ng Thomas Square. Deming's attenpt to use a map
show ng Thomas Square was precluded because the district court
was satisfied wth the evidence as to Thomas Square, stating that
the court was famliar with the location, that Oficer Costigan
had testified he had observed Deming in the mddle of the park by
a Banyan tree, and the case was not about the sidewal k area.

Dem ng's cross-exam nation of Oficer Costigan fully
apprised the trier-of-fact of Oficer Costigan's possible bias,
interest, or notive in so far as Dem ng inquired about them
Dem ng presents no substantive argunent in regards to his
apparent challenge to rulings on objections. Points of error
3(a), 6(a), 6(b), 13(b), 13(c), and 13(d) are without merit.

Points of Error 3(b), 12, and 13(a) Dem ng contends
that the district court erred by not striking Oficer Costigan's
testi nony because O ficer Costigan's Police Incident Report was
materially and facially defective as a matter of |aw.

In his Opening Brief, Dem ng references a discrepancy
in the HPD Incident Report that the |ocation code indicates the
i ncident took place at a "residence,” not a "public park."
Presumably, Dem ng raises this issue to denonstrate that Oficer
Costigan's testinony that the incident occurred in a public park
is untrustworthy and chal | enges whet her he was properly charged
for violation of ROH § 10-1.2(a)(12). After Dem ng's request to
admt the Incident Report was granted, he did not raise the issue
of the inconsistent |ocation code and he did not inpeach Oficer
Costigan with the Report. In addition, in his Opening Brief,

Dem ng states "[i]t is indisputed [sic] that the alleged crine
scene where Appellant Dem ng's arrest took place was a public
park known as ' Thomas Square'[.]" Therefore, points of error 12
and 13(a) are wai ved.
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Dem ng al so contends the tine of the incident listed on
the Incident Report is inconsistent wwth Oficer Costigan's
testinmony. The citation issued to Demi ng stated that the
i nci dent occurred at about 2215 hours. The "Date/Ti ne/ Reported"
field in the Incident Report stated "12-21-11/2215." Oficer
Costigan testified that the incident occurred at about 10:15 p.m
Using a twenty-four hour clock, 2215 is 10:15 p.m There was no
evidence that the reported tine of the incident was ot her than
approximately 10:15 p.m Therefore, point of error 3(b) is
w thout nerit.

Points of Error 4 and 5 Dem ng contends the district
court erred by not enforcing and/ or quashing the subpoena duces
tecum he served upon O ficer Costigan and the HPD Custodi an of
Records. Dem ng sought by way of subpoena, in addition to
docunents related to his case, Oficer Costigan's personal files,
O ficer Costigan’s personnel file, copies of conplaints against
O ficer Costigan, internal affairs investigations of Oficer
Costigan, and |l awsuits against Oficer Costigan.

Dem ng did not make a pretrial discovery request in
accordance wth Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 16.
HRPP Rul e 16(d) provides that "[u] pon a show ng of materiality
and if the request is reasonable, the court in its discretion my
require disclosure as provided for in this Rule 16 in cases other
than those in which the defendant is charged with a felony, but
not in cases involving violations." Moreover, for non-fel ony
cases, HRPP Rule 16.1(b) provides that "[i]f discovery is sought
of materials that would be discoverable in felony cases pursuant
to these rules, a request for discovery shall be nmade to the
opposing side in witing and shall list the specific materials
bei ng sought." Although Dem ng did not nake a proper discovery
request, the district court took up the issue with the State in
open court and the State provided all discovery to Dem ng that
woul d have been avail abl e had he nade a proper discovery request.

The district court also denied Demng's notion to
enforce the subpoenas. Dem ng served upon O ficer Costigan and
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t he Custodi an of Records of the Honolulu Police Departnent (HPD)
subpoenas duces tecum The right to conpel production of
docunents by subpoena pursuant to HRPP Rule 17(b) is not "a rule
providing for an additional nmeans of discovery.”" Honolulu Police
Dep't v. Town, 122 Hawai ‘i 204, 214, 225 P.3d 646, 656 (2010)
(citation and quotation mark omtted). The right to conpel
producti on of docunments pursuant to a subpoena is limted to the
production of evidence, not the production of docunents that
provide |leads to potential evidence. 1d. In this case, Dem ng
attenpted to use subpoenas duces tecumto obtain docunents as
part of a fishing expedition for apparent inpeachnent purposes.
This is contrary to the purpose of HRPP Rule 17(b). See State v.
LevVasseur, 1 Haw. App. 19, 28, 613 P.2d 1328, 1334 (1980)
(hol ding that the defense's subpoena to peruse records to
ascertai n whet her excul patory evidence exi sted was too
generalized and "did not neet the requirenents of specificity and
particul arization required by HRPP [Rule] 17(b)").

Therefore, the district court did not err by denying
Dem ng's notion to enforce the subpoenas duces tecum

Points of Error 7(a) and 7(b) Dem ng contends the
district court erred by denying his "Mdtion to Suppress the
warrant| ess search, seizure, questioning and one hour detention
of [Demng]." Demng was not arrested and O ficer Costigan
deni ed detaining Dem ng other than for a few mnutes to issue a
citation. There is no contrary evidence. Mreover, Oficer
Costigan testified that he could not recall if Dem ng nmade any
statenents to himduring the few mnutes it took to issue the
citation to Deming, and Oficer Costigan also did not frisk
Dem ng for weapons or otherw se search Dem ng during the
encounter. Thus, there was no evidence or statenents by Dem ng
to suppress. Therefore, points of error 7(a) and 7(b) are
w thout nerit.

Points of Error 8(a) and 8(b) Dem ng contends that the
district court erred by failing to hold a pretrial probable cause
hearing and failed to hold a substantive pretrial notion hearing

9
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on his nunerous pretrial notions. Both contentions are w thout
merit. Pursuant to HRPP Rule 5(b) regarding of fenses ot her than
a felony, when the offense is charged by a citation and the

def endant was not arrested, there is no right to a prelimnary
heari ng at which probable cause is determ ned. Furthernore,
contrary to Deming's claim the district court held a hearing and
decided all of Deming’ s pretrial notions prior to testinony by
the first witness at trial.

Point of Error 10 Dem ng contends the district court
erred by denying his Mdtion in Limne to preclude the State from
calling witnesses and submtting evidence because the State
produced three pages of discovery imrediately prior to trial on
February 23, 2012, despite the docunents being in the State's
possession since the day after the incident, Decenber 22, 2011
Demng filed his Motion in Limne on January 30, 2012. At no
time did Dem ng argue that his Mtion in Limne should be granted
due to the timng of the State’s discovery production.

Therefore, this argunent is waived. HRAP Rule 28(b)(4).

Point of Error 11 Dem ng contends the district court
erred by denying his Mdtion for Mstrial because the State
produced t hree pages of discovery at trial and did not turn over
copies until after opening statenents were made. Contrary to
Deming's claim the record reflects that the State produced the
copies prior to opening statements. Also, neither of Dem ng's
two notions for a mstrial made during trial were based upon the
State's production of discovery. Therefore, this argunent is
wai ved. HRAP Rul e 28(b)(4).

Point of Error 16 Dem ng contends the district court
erred by allowng into evidence Oficer Costigan's Incident
Report and a HPD Revi ew and Reproduction Service Request which
profiled Dem ng as affiliated with Occupy Honolulu and a donmestic
terrorist suspect when there was no proof of his involvenment with
Cccupy Honol ulu. The docunents do not appear to profile Dem ng
as he asserts. In any event, the district court admtted both
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reports into evidence at Dem ng's request. Thus, Dem ng cannot
claimerror fromthe adm ssion of the exhibits.

Therefore, IT IS HEREBY ORDERED t hat the Notice of
Entry of Judgnent and/or Order, filed on March 12, 2012, in the
District Court of the First Grcuit, Honolulu Division is
af firnmed.

DATED: Honol ul u, Hawai ‘i, February 25, 2015.

On the briefs:

M chael E. Dem ng
Def endant - Appel | ant, pro se Presi di ng Judge

Brian R Vincent
Deputy Prosecuting Attorney

Cty and County of Honol ul u Associ at e Judge
for Plaintiff-Appellee

Associ at e Judge
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