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| NTRODUCTI ON
l.
The Kal awahi ne Streansi de Project (Kal awahi ne Project)
is a planned residential honestead community | ocated on | ands

Ypursuant to Hawai‘i Rul es of Appel | ate Procedure Rule 43(c) (1) (2010),
the current Chairperson and nenbers of the Hawaiian Homes Conmm ssion have been
substituted as parties for the former Chairperson and menbers whom t hey

succeeded.
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owned by the Departnent of Hawaiian Hone Lands (DHHL). The

Kal awahi ne Project involved the construction of approximately
thirty-three single-famly homes and fifty-four dupl exes and al so
i ncl udes common areas for residents. The Kanehaneha | nvest nment
Corporation (KIC), a private devel oper, devel oped the Kal awahi ne
Project pursuant to an agreenent w th DHHL.

Qualified applicants on DHHL's waiting list entered
into a sales contract with KIC to purchase their residence and
entered into a honestead | ease agreenent with DHHL for the
underlying land. In their sales contract with KIC, Kalawahi ne
Project residents agreed to be bound by the Kal awahi ne Project's
Decl arati on of Covenants, Conditions and Restrictions (DCCRs).
The Kal awahi ne Project residents also agreed to be bound by the
DCCRs as part of their |ease agreenent with DHHL. The DCCRs
i mposed conditions and restrictions on the residents' use and
occupancy of their residences and established a honmeowners
associ ation call ed the Kal awahi ne Streansi de Associ ation
(Associ ation), of which all beneficial owners of the |easehold
interest in any residential |ot were nmenbers, to nanage, operate,
and mai ntain the Kal awahi ne Project.

Hui Maka‘ai nana a Kal awahine (HM is a non-profit
comuni ty- based organi zati on conpri sed of certain Kal awahi ne
Project residents. Approximtely five years after nenbers of HM
had purchased resi dences and acquired honestead | eases from DHHL
in the Kal awahi ne Project, HM and nenbers of its board of
directors filed a petition, and | ater an anmended petition, with
t he Hawai i an Honmes Conmi ssion (HHC). In their anended petition,
the petitioners sought a declaratory ruling that the DCCRs are
voi d because DHHL had incorporated theminto the Kal awahi ne
Project residential |eases without first prescribing
adm nistrative rules. The petitioners asserted that Section
207.5 of the Hawaiian Homes Comm ssion Act, 1920, Act of July 9,
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1921 (HHCA)? required DHHL to prescribe rul es before inposing the
DCCRs as conditions of the Kal awahi ne Project residential |eases.

Fol l owi ng a contested case hearing, a hearings officer
rejected the petitioners' argunents. The hearings officer
recommended that the HHC rule that HHCA 8 207.5 did not apply to
t he Kal awahi ne Project, that DHHL therefore was not required to
prescri be rules before incorporating the DCCRs into the
Kal awahi ne Project honmestead | eases, and that DHHL acted
appropriately in incorporating the DCCRs into such | eases. The
HHC adopted the hearings officer's Findings of Fact, Concl usions
of Law, and Recommended Deci sion and Order, denied the anmended
petition, and dism ssed the matter. HM appealed to the Grcuit
Court of the First Grcuit (Crcuit Court). The GCrcuit Court
reversed the HHC s decision and declared the DCCRs voi d.

.

Appel | ees- Appel | ants the HHC, its Chairperson and
menbers, and DHHL (collectively, DHHL) appeal fromthe Final
Judgnment entered by the GCrcuit Court.® On appeal, DHHL argues
that the Grcuit Court erred in concluding: (1) that HHCA
§ 207.5* applies to the Kal anahi ne Project; and (2) that DHHL was
therefore required to conply with the rul emaki ng requirenments of
HHCA § 207.5 before incorporating the DCCRs into honestead | eases
granted to Kal awahi ne Project residents. DHHL contends that HHCA
§ 207.5 does not apply to the Kal awahi ne Project because the

2The HHCA, Pub. L. 67-34, 42 Stat. 108, is reprinted in 1 Hawaii Revised
Statutes (HRS) 261 (2009). Unl ess otherwi se indicated, we will cite to the
HHCA as it appears in 1 HRS (2009).

3The Honorable Eden E. Hifo issued the orders at issue in this appea
and the Honorable Virginia Lea Crandall issued the Final Judgnment.

“HHCA § 207.5 provides:

Housi ng devel opment. The department is authorized to
devel op and construct single-famly and multifamly units for
housi ng native Hawaiians. The method of disposition, including
rentals, as well as the terms, conditions, covenants, and
restrictions as to the use and occupancy of such single-famly and
multifamly units shall be prescribed by rules adopted by the
department pursuant to chapter 91

3
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Proj ect was devel oped pursuant to HHCA § 220.5.° DHHL further
contends that it properly issued the honestead | eases for the

Kal awahi ne Project pursuant to HHCA § 207(a),® which DHHL asserts
permts it, wi thout prormulgating rules, to inpose conditions,
such as DCCRs, on residential |lot |eases. Accordingly, DHHL
argues that the DCCRs are valid and enforceable conditions of the
honmestead | eases it issued for the Kal awahi ne Project.

DHHL notes that if HMis correct that HHCA § 207.5
requires DHHL to pronulgate rules in order to inpose the DCCRs as
conditions of the Kal awahi ne Project's honestead | eases, then the
validity of the sales contracts under which HM nenbers purchased

SHHCA & 220.5 provides in relevant part:

Devel opnent by contract; devel opment by project devel oper
agreement. (a) Notwithstanding any law to the contrary, the
department is authorized to enter into and carry out contracts to
devel op avail able | ands for homestead, commercial, and
mul ti purpose projects; .

(b) Notwithstanding any law to the contrary, the departnent

is authorized to enter into project devel oper agreements with
qualified devel opers for, or in connection with, any homestead,
commercial, or nultipurpose project, or portion of any project;

(f) Whenever the departnent enters into a project devel oper
agreement to develop a honmestead project, the department shal
provide for the purchase of the conpleted project or that portion
of a conpleted project devel oped for disposition to native
Hawai i ans, and shall dispose of the |lands in accordance with this
Act; provided that the project devel oper agreenment shall not
encumber any existing honmestead | ease in the project area

(h) The department is authorized to adopt rules in
accordance with chapter 91, Hawaii Revised Statutes, to inplenment
and carry out the purposes of this section.

®HHCA § 207, provides in relevant part:

Leases to Hawaiians, licenses. (a) The departnent is
authorized to |l ease to native Hawaiians the right to the use and
occupancy of a tract or tracts of Hawaiian home |lands within the
foll owing acreage |limts per each lessee: . . . (3) not more than
one acre of any class of land to be used as a residence |ot;
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their hones would be called into question. HHCA 8§ 207.5 requires
DHHL to prescribe rules for the "nethod of disposition” as well
as "the terns, conditions, covenants, and restrictions as to the
use and occupancy"” of single-famly and nultifamly units falling
within the scope of HHCA 8§ 207.5. Just as DHHL did not prescribe
rules regarding the DCCRs, it did not prescribe rules regarding

t he net hod of disposition of units in the Kal awahi ne Project.
DHHL asserts that HM s argunent, if taken to its |ogica
conclusion, would require invalidation of the sales contracts
under which HM nenbers acquired their residences.

DHHL alternatively argues that even if the DCCRs are
invalid conditions of the Kal awahi ne Project honestead | eases
because DHHL shoul d have promul gated rul es before incorporating
the DCCRs into the | eases, the Kal awahi ne Project residents
agreed to be bound by the DCCRs in their sales contracts with
KIC. Accordingly, DHHL asserts that independent of the honestead
| eases, the DCCRs renmin enforceable by the Association pursuant
to Hawaii Revised Statutes (HRS) Chapter 421J, which governs
pl anned comunity associ ati ons.

L.

As explained in greater detail below, we conclude that
HHCA 8§ 207.5 applies to the Kal awahi ne Project and that DHHL
shoul d have pronul gated adm nistrative rules before incorporating
the DCCRs into the honestead | eases issued to the Kal awahi ne
Project residents. W further conclude that independent of the
honmest ead | eases, the Kal awahi ne Project residents are bound by
the DCCRs pursuant to their sales contracts with KIC, and that
the DCCRs, which are intended to benefit the entire planned
comunity, remain subject to enforcenent by the Association
Accordingly, we affirmthe Grcuit Court's Final Judgnment to the
extent that it vacated the decision of the HHC and decl ared t hat
under HHCA 8 207.5, DHHL was required to pronul gate rul es before
incorporating the DCCRs into the honmestead | eases issued to the
Kal awahi ne Project residents. W vacate the Crcuit Court's



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

Final Judgnment to the extent that it declared that the DCCRs are
invalid and not subject to enforcenment by the Association.

Under the circunstances of this case, equitable
remedi es nmay need to be fashioned to address DHHL's failure to
promul gate rules as required by HHCA § 207.5. The renedies
ultimately chosen nust take into account their inpact on those
who relied upon or are affected by the actions taken by DHHL
wi t hout pronulgating rules required by HHCA 8§ 207.5. On renand,
the Grcuit Court and the HHC shoul d consi der whet her equitable
remedi es, including interimnmeasures pending DHHL's promul gati on
of rules pursuant to HHCA 8§ 207.5, are necessary and appropriate
inlight of this court's decision.

BACKGROUND
l.

DHHL entered into a devel opnent agreenent with KIC to
devel op and construct the Kal awahi ne Project, a planned
residential honestead community consisting of approximately
thirty-three single-famly homes, fifty-four duplex units, and
conmon areas.’ Pursuant to the devel opnent agreenent, KIC
drafted the DCCRs, which created the Association to manage and
mai ntai n t he Kal awahi ne Proj ect.

Prior to construction of the homes, KIC sent letters to
certain applicants on DHHL's homestead waiting |list, informng
them of the | ot selection process for the Kal awahine Project. A
draft copy of the DCCRs was attached to these letters. Selected
applicants then entered into a "Deposit Recei pt and Sal es
Contract"” (Sales Contract) with KIC for the construction and
purchase of hones in the Kal awahine Project.® Each Sal es
Contract between KIC and the sel ected applicants provided that

"The common areas include wal king trails and park areas, a pavilion, an
imu and picnic area, portions of Kanaha Stream and open areas.

8The residents of the Kal awahine Project purchased the residential units
fromKIC pursuant to the Sales Contract and separately |eased the underlying
property from DHHL for $1 per year.
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everyone purchasing homes in the Kal awahi ne Project would be
subject to the DCCRs as foll ows:

DECLARATI ON. Buyer acknow edges that the Declaration[?

provi des that all owners in the Project are subject to the

Decl arati on, copies of which have been received by the

Buyer. The Decl aration provides, among other things, that

(a) Buyer automatically becomes a member of the Association

upon i ssuance of the Lease to Buyer, (b) that Buyer nust pay

assessments to the Association (including assessments for

upkeep mai ntenance and repair of certain common areas within

the Project), (c) that no construction, or alteration of

i nprovenents on the Property is permtted except in

accordance with certain design rules and guidelines, and (d)

that the Property is subject to certain restrictions ofn]

use, all as nore fully set forth in the Declaration. The

Decl aration al so provides that initiation and monthly or

ot her periodic assessments must be paid.

On March 28, 2000, the DCCRs were recorded in the
Bureau of the Conveyances of the State of Hawai ‘i. The purposes
of the DCCRs are to "enhance the orderly and proper devel opnent
and use" of the planned community, "to protect the val ue,
desirability and attractiveness of the [Kal awahi ne] Project, and
to pronote the quality of inprovenents and uses of the [planned
community] as a whole[.]" The DCCRs provide that its covenants,
conditions, and restrictions create nutual equitable servitudes
upon each lot in favor of every other lot in the planned
community and create reciprocal rights and obligations anong al
persons and entities having any right, title, or interest in and
to any lot within the planned conmunity.

The DCCRs established the Association and i nposed
various duties and obligations on the Association to be perforned
for the maintenance and inprovenent of the Kal awahi ne Project,
including the responsibility for nmanagi ng and nai ntai ning the
common areas. The DCCRs al so enpowered the Association to, anong
other things: (1) levy assessnents on nenbers of the Association

to cover the Association's costs and expenses in performng its

%The Sales Contract defined the term "Declaration" to mean "the
Decl aration of Covenants, Conditions and Restrictions for Kal awahine
Streansi de, recorded or to be recorded in the Office of the Assistant
Regi strar of the Land Court of the State of Hawaii and/or Bureau of
Conveyances of the State of Hawaii, as the same has been or may hereafter be

suppl emented or amended.
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duties; and (2) adopt and anend rules to govern the use of the
common areas and to govern other matters, such as the collection
and di sposal of refuse and the mai ntenance and preservation of

t he Kanaha Stream The Articles of Incorporation for the
Association were filed with the Departnent of Conmerce and
Consuner Affairs on April 4, 2000, and the Associ ati on adopted
By-laws on May 1, 2000.

In addition to entering into Sales Contracts with KIC
for the construction and purchase of their hones, the residents
of the Kal awahi ne Project entered into honestead | eases with DHHL
for the lots underlying their hones. The honestead | eases signed
by the Kal awahi ne Project residents specified that the | eases
were subject to the terns and conditions of the DCCRs.

.

HMis a non-profit comunity-based organi zati on of
Kal awahi ne Honestead residents "forned to increase and i nprove
comunity invol verrent and awar eness w t hi n Hawai i an Honest ead
comrunities. "' Approximately five years after the initia
Kal awahi ne Project residents signed their | eases, HM and
Kaheal ani Keahi - Wod, Auli‘i Hirahara, Allennette Stender, Edward
Si mreona, and Chri st opher Wod, as individuals and nenbers of HM s
Board of Directors, filed a petition for a declaratory ruling
before t he HHC.

The petition sought a declaratory ruling fromthe HHC
on: (1) whether DHHL violated HHCA 8§ 207.5 in subjecting the
| ease of residential lots in the Kal awahine Project to the DCCRs
wi thout first prescribing adm nistrative rules; and (2) whether
the DCCRs are void based on DHHL's failure to conply w th HHCA
8§ 207.5. In response to the petition, the HHC schedul ed a
contested case hearing. Because a determ nation of the issues
presented in the petition would affect homeowners in the
Kal awahi ne Project and may al so affect honmeowners in several

Onits opening brief, DHHL assert that "HMis conprised of only five
residents of the Kal awahi ne Project."”
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ot her honest ead subdi vi sions with declarations of covenants,
conditions, and restrictions, the HHC directed that homestead
associ ations with declarations of covenants, conditions, and
restrictions be informed of the pending contested case and gi ven
the opportunity to intervene. The Association and the Princess
Kahanu Est ates Associ ation requested and were granted perm ssion
to intervene in the contested case hearing.

The petitioners subsequently filed an anended petition
for declaratory ruling,! which added to the questions presented
a challenge to the HHC s permtting the homeowners associ ati ons
to intervene. The anended petition sought relief fromthe HHC,

i ncludi ng declarations that: (1) DHHL violated HHCA §8 207.5 in
subj ecting the | ease of residential lots in the Kal awahi ne
Project to the DCCRs without first prescribing adm nistrative

rul es; (2) the Kal awahi ne Project DCCRs are void based on DHHL's
failure to conply with HHCA § 207.5; (3) Kal awahi ne Proj ect
residents shall not be subject to |l ease cancellation for failure
to pay nont hly mai ntenance assessnents, fees, fines or penalties;
(4) all unexpended mai nt enance assessnents shall be returned to
residents; and (5) DHHL must prescribe rules as required by HHCA
§ 207.5 before incorporating any covenants, conditions and/or
restrictions on any | ease.

The HCC held a contested case hearing on the anended
petition before Hearings O ficer JimN chol son (N chol son).
Fol Il owi ng the hearing, N chol son issued Findings of Fact,
Concl usi ons of Law, and a Reconmmended Decision and Order
(Hearings Oficer's Recommended Deci sion and Order) which
recommended the denial of the petitioners' clainms for relief. In
pertinent part, the Hearings O ficer concluded that: (1) the
homest ead | eases for the Kal awahi ne Project were not issued
pursuant to HHCA 8§ 207.5, but rather were issued pursuant to HHCA
§ 207(a); (2) the DHHL is authorized to place conditions and

HThe petitioners for the anmended petition were the same as the original
petition except that Auli‘i Hirahara was not named as a petitioner in the
amended petition.
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restrictions on honestead | eases issued pursuant to HHCA § 207(a)
wi t hout engaging in adm nistrative rul emaking; and (3) the
Associ ati on was appropriately established under HRS Chapter 421J.
The HHC subsequently issued "Findings of Fact, Concl usions of
Law, Decision and Order; Order Denying Petition and D sm ssing
Matter" (HHC s Decision and Order). The HHC s Decision and O der
adopted the Hearing Oficer's Recommended Decision and O der,
deni ed the anended petition, and dism ssed the nmatter.
L.

HM appeal ed the HHC s Decision and Order to the Circuit
Court. The Gircuit Court filed an initial order reversing the
HHC s Decision and Order. In its initial order, the Crcuit
Court ruled that HHCA 8 207.5 applied to the Kal awahi ne Project;
that HHCA 8 207.5 required DHHL to engage in rul emaki ng before
i ncorporating the DCCRs into the honmestead | eases that DHHL
i ssued to the Kal awahi ne Project residents; and that DHHL had
failed to engage in such rulemaking. The Crcuit Court therefore
reversed the HCC s Decision and Order and determ ned that
violation of the DCCRs woul d not be a basis for revoking the
| eases issued to the Kal awahi ne Project residents. The Grcuit
Court, however, further noted that the DCCRs were separately
incorporated into the Sal es Contracts between the Kal awahi ne
Project residents and KIC and were consistent with HRS Chapt er
421J, which governed planned community associations. The Circuit
Court concluded that its ruling did not affect the Association's
ability to enforce the DCCRs pursuant to HRS Chapter 421J.

HM noved for reconsideration/clarification of the
Circuit Court's initial order. HMrequested that the Grcuit
Court amend its initial order to declare that the DCCRs are
invalid altogether and therefore could not be enforced by the
Association. In the alternative, HMrequested that the Crcuit
Court anmend its initial order to make clear that it was not

10
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ruling on whether the DCCRs could be enforced by the Association.
The Gircuit Court granted HM s notion for reconsideration/
clarification and issued an anended order, which omtted the
paragraph in its initial order that referred to HRS Chapter 421J
and the Associations's ability to enforce the DCCRs. In its
amended order, the Crcuit Court reversed the HHC s Deci sion and
Order and declared "the [DCCRs] void."

The Gircuit Court entered its Final Judgment on Apri
5, 2011, in favor of HMon its first claimfor relief (First
Claim, which sought a declaration that the DCCRs shoul d be
decl ared voi d because DHHL vi ol ated HHCA 8 207.5 by enacti ng and
i npl enenting the DCCRs for the Kal awahi ne Project w thout first
promul gating rul es under HRS Chapter 91.' This appeal foll owed.

DI SCUSSI ON
l.

We nust interpret several sections of the HHCA in order
to determ ne whether DHHL was required to pronul gate rul es before
incorporating the DCCRs into the honestead | eases issued for the
Kal awahi ne Project. The sections at issue are: (1) HHCA 8§ 207.5,
whi ch aut hori zes DHHL to devel op and construct single-famly and
mutifamly units for housing native Hawaiians and requires that
t he nethod of disposition and the terns, conditions, covenants,
and restrictions as to the use and occupancy of such units be
prescri bed by adm nistrative rules; (2) HHCA 8 220.5, which
authorizes DHHL "to enter into and carry out contracts to devel op
avai |l abl e | ands for homestead, commercial, and nulti purpose

2hMm s appeal to the Circuit Court asserted three other claims for
relief: DHHL violated HRS Chapter 91 by failing to engage in rul emaking
procedures before enacting the DCCRs (Second Claim; DHHL breached their
fiduciary duties by violating HHCA §8 207.5 (Third Claim; and DHHL acted
beyond the scope of their powers by allowi ng the Association and Princess
Kahanu Estates Association to intervene in HMs petition (Fourth Claim. The
Circuit Court's Final Judgment dism ssed HM s Second and Third Cl ai ms without
prejudi ce because their resolution was unnecessary given the Circuit Court's
ruling on the First Claim and the Final Judgnment entered judgnent in favor of
DHHL on HMs Fourth Claim The Final Judgnment's resolution of HM s Second,
Third, and Fourth Claims are not at issue in this appeal.

11
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projects[.]"; and (3) HHCA 8§ 207(a), which authorizes DHHL to
| ease to native Hawaiians land to be used as a residence |ot.

As expl ai ned bel ow, we conclude that under its plain
| anguage, HHCA 8§ 207.5 applies to the Kal awahi ne Project. W
further conclude that HHCA § 220.5 does not warrant deviating
from HHCA 8 207.5's plain | anguage by reading an exclusion into
HHCA § 207.5 for housing projects devel oped and constructed by
DHHL in conjunction with a private devel oper. Accordingly, we
hol d that DHHL shoul d have prescribed rules pursuant to HRS
Chapter 91 before incorporating the DCCRs into the | eases issued
to residents of the Kal awahi ne Project.

A

HHCA § 207(a) provides DHHL with the general authority
"to lease to native Hawaiians the right to the use and occupancy
of . . . Hawaiian home |ands[,]" including "not nore than one
acre of any class of land to be used as a residence lot[.]" HHCA
§ 207(a).*™ A 1962 opinion issued by the Departnent of the
Attorney Ceneral, State of Hawai ‘i, interpreted the HHCA as
authorizing DHHL to | ease land to native Hawaiians, but | eaving
the | essee with the responsibility of devel oping and i nproving
the land. Attorney Ceneral's Opinion No. 62-9. As construed by
the Attorney Ceneral's opinion, the HHCA did not authorize the
DHHL to provide multi-unit dwellings or undertake nulti-unit
dwel ling projects. 1d.

HHCA § 207(a) was anended in 1984 to specifically
authorize DHHL "to devel op and construct nmulti-famly units for
housi ng native Hawaiians." 1984 Haw. Sess. Laws Act 27, § 1 at
67. The 1984 amendnent further provided that "[t]he nethod of
di sposition, as well as the terns, conditions, covenants, and
restrictions as to the use and occupancy of such nulti-famly
units shall be prescribed by rul es adopted by the depart nment

BThe quot ed | anguage was al so present in the HHCA § 207(a) that was in
effect in 1962.

12
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pursuant to chapter 91." 1d. Thus, the 1984 anendnent gave DHHL
the specific authority to "develop and construct multi-famly
units for housing native Hawaiians[,]" but required rul emaki ng
for "[t]he nmethod of disposition, as well as the terns,
conditions, covenants, and restrictions as to the use and
occupancy of such multi-famly units[.]" 1d.
B

In 1986, the HHCA was anmended to add HHCA § 220. 5.
1986 Haw. Sess. Laws Act 84, 8§ 1 at 113-15. HHCA § 220.5
provi des that "[n]otw thstanding any law to the contrary, [ DHHL]
is authorized to enter into and carry out contracts to devel op
avai |l abl e | ands for homestead, commercial, and nulti purpose
projects[.]" HHCA § 220.5(a). "Honestead project” is defined to
mean, in relevant part: "a project or that portion of a
mul ti pur pose project, including residential . . . uses designed
and i ntended for disposition to native Hawaiians under this
Act[.]" HHCA § 220.5(g). HHCA 8§ 220.5 establishes procedures
DHHL rmust follow in entering into, and requirenents for, project
devel oper agreenents with a devel oper.

According to a conmittee report on Senate Bill 2319-86,
whi ch eventual |y became HHCA § 220.5 enacted in 1986, the purpose
of the bill was "to anend the [HHCA], to authorize [DHHL] to
devel op | ands by contract and by agreenents with devel opers.”™ H
Stand. Comm Rep. No. 690-86, in 1986 House Journal, at 1326.

The report stated that "this type of devel opnment would be for (1)
homest eadi ng purposes and (2) comercial purposes to generate
income for [DHHL]" I1d.

C.

In 1997, the HHCA was anmended by creati ng HHCA § 207.5.
1997 Haw. Sess. Laws Act 196, 8§ 1-2 at 368-69. Although
est abl i shed as a new section, HHCA 8 207.5 largely consists of
| anguage carved out from HHCA 8§ 207(a). 1d. The |anguage

13
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previously added to HHCA § 207(a) in 1984' was renoved from HHCA
8 207(a) and placed into the newl y-created HHCA § 207.5, and new
| anguage referring to single-famly units and rentals was al so

added. HHCA 8 207.5, entitled "Housing devel opnent[,]" provides:

The departnment is authorized to devel op and construct
single-famly and multifamly units for housing native
Hawai i ans. The method of disposition, including rentals, as
well as the terms, conditions, covenants, and restrictions
as to the use and occupancy of such single-famly and
multifamly units shall be prescribed by rules adopted by
the department pursuant to chapter 91.

HHCA § 207.5 (enphases added). HCCA § 207.5 added the above-
enphasi zed references to "single-famly and" and "incl udi ng
rental s" to the | anguage previously added to HCCA § 207(a) in
1984; those were the only changes nmade to the provisions
transferred fromHHCA 8§ 207(a) to the new y-created HHCA § 207. 5.
See 1997 Haw. Sess. Laws Act 196, § 1-2 at 368-69.

As referenced in conmttee reports, the purpose of the
1997 legislation was "to expand [DHHL's] authorization to devel op
and construct rental housing units for native Hawaiians to
include single famly units” and "[a]uthorize [DHHL] to undertake
rental housing projects[.]" S. Stand. Comm Rep. No. 1826, in
1997 Senate Journal, at 1566; H Stand. Conm Rep. No. 186, in
1997 House Journal, at 1189. Commttees considering the 1997
| egislation also found that "providing [DHHL] with nore housing
provi sion options would better suit the changing needs of its
constituency and could expedite the process of placing nore
native Hawaii ans i n Departnent-sponsored housing projects.” S.
Stand. Comm Rep. No. 1114, in 1997 Senate Journal, at 1313.

ps previously noted, HHCA § 207(a) was amended in 1984 to add the
foll owi ng | anguage:

The department is authorized to develop and construct multi-famly
units for housing native Hawaiians. The method of disposition, as
well as the terms, conditions, covenants, and restrictions as to

t he use and occupancy of such nulti-famly units shall be

prescri bed by rules adopted by the department pursuant to chapter
91.

1984 Haw. Sess. Laws Act 27, § 1 at 67.
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.
A
On appeal, DHHL argues that HHCA 8§ 207.5, and its
rul emaki ng requirenents, do not apply to the Kal awahi ne Project
because the Project was devel oped through a project devel oper
agreenent authorized under HHCA § 220.5. and invol ved residential
| ot | eases issued pursuant to HHCA § 207(a).* In particular
DHHL contends that HHCA 8§ 207.5 and HHCA 8§ 220.5 are nutually
excl usive and therefore HHCA 8 207.5 does not apply to residences
devel oped pursuant to a project devel oper agreenent under HHCA
§ 220.5. W disagree with DHHL's argument.
B
"When construing a statute, this court's forenost
obligation is to ascertain and give effect to the intention of
the legislature which is to be obtained primarily fromthe
| anguage contained in the statute itself.” University of Hawai ‘i
v. Befitel, 105 Hawai ‘i 485, 488, 100 P.3d 55, 58 (2004)
(internal quotation marks and citation omtted). W concl ude
that the plain | anguage of HHCA 8§ 207.5 establishes that it
applies to the Kal awahi ne Project and that DHHL was required to
pronmul gate rul es before incorporating the DCCRs as conditions of
t he honestead | eases issued to Kal awahi ne Project residents.
HHCA 8§ 207.5 provi des:

The departnment is authorized to devel op and construct
single-famly and multifamly units for housing native
Hawai i ans. The method of disposition, including rentals, as
well as the terms, conditions, covenants, and restrictions
as to the use and occupancy of such single-famly and
multifamly units shall be prescribed by rules adopted by
the department pursuant to chapter 91.

In this case, DHHL, in conjunction with private

devel oper KIC, devel oped and constructed the Kal awahi ne Project.
There is no dispute that the Kal awahi ne Project consists of and

BThere appears to be no dispute that if HHCA 8§ 207.5 does not apply to
t he Kal awahi ne Project, then DHHL coul d have inmposed conditions, including the
DCCRs, on residential |ot |eases issued pursuant to HHCA § 207(a) for the
Kal awahi ne Project without engaging in rul emaking.
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contains nore than eighty-five "single-famly and nmultifamly
units for housing native Hawaiians."” Thus, the Kal awahi ne
Project falls within the plain | anguage of DHHL's authority under
HHCA § 207.5 "to devel op and construct single-famly and
multifam |y units for housing native Hawaiians."

HHCA 8§ 207.5 further provides that for "such single-
famly and multifamly units,” "[t]he method of disposition,
including rentals, as well as the terns, conditions, covenants,
and restrictions as to the use and occupancy . . . shall be
prescri bed by rul es adopted by [DHHL] pursuant to [HRS] chapter
91." The DCCRs which DHHL incorporated as conditions of the
honmest ead | eases it issued to Kal awahi ne Project residents
clearly inposed "ternms, conditions, covenants, and restrictions”
on the residents' use and occupancy of their units. W therefore
concl ude that under the plain | anguage of HHCA § 207.5, DHHL was
required to prescribe rules pursuant to HRS Chapter 91 before
i ncorporating the DCCRs as conditions of these |eases.

C.

DHHL contends that HHCA § 207.5 only applies where DHHL
devel ops and constructs single-famly or nultifam |y housing
units "on its own" and does not apply where DHHL devel ops and
constructs housing units in conjunction with a private devel oper
pursuant to a project devel oper agreenment under HHCA 8§ 220. 5.
However, there is nothing in the | anguage of HHCA § 220.5 that
purports to exenpt DHHL's devel opnent and construction of single-
famly or nmultifam |y housing units through project devel oper
agreenents fromthe requirenents of HHCA § 207.5. |ndeed, DHHL
provi des no explanation for why the Legislature would require
DHHL to pronul gate rul es regarding the nmethod of disposition and
the ternms and conditions for the use and occupancy of housing
units devel oped by DHHL "on its own," but not for housing units
devel oped by DHHL in conjunction with a private devel oper.

The general authorization provided to DHHL "to devel op
and construct” housing units under HHCA 8 207.5 is nost naturally
and conventionally interpreted to enconpass DHHL' s devel opnent

16
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and construction of housing units through a project devel oper
agreenent. DHHL does not provide any persuasive reason to
deviate fromthis reading of the statute.

In its argunment, DHHL cites to: (1) HHCA § 220.5(a),
whi ch states: "Notwithstanding any law to the contrary, [DHHL] is
authorized to enter into and carry out contracts to devel op

avai |l abl e | ands for honmestead, commercial, and nulti purpose

projects[.]" (enphasis added); and (2) HHCA § 220.5(h) which

aut hori zes but does require DHHL to adopt rules to inplenent and

carry out the purposes of HHCA § 220.5. DHHL also relies on

| anguage in a conmittee report for the bill that added HHCA

§ 220.5, which stated that the bill "would provide DHHL wi th

alternative nethods to achieve its objectives in a tinely and

responsive manner." S. Stand. Conm Rep. No. 393-86, in 1986

Senate Journal, at 943. W conclude that the foregoing

provi sions of HHCA 8§ 220.5 and the commttee report do not

justify reading an unstated exclusion for housing projects

devel oped t hrough project devel oper agreenents into HHCA § 207.5.
HHCA § 220.5 authorizes DHHL to enter into contracts to

devel op honestead, commercial, or nultipurpose projects on DHHL

| ands. The purpose of authorizing DHHL to engage in devel opnent

of commercial projects is to generate inconme for DHHL that woul d

enable it to better fulfill its trust responsibilities. See S.

Stand. Comm Rep. No. 393-86, in 1986 Senate Journal, at 942-43.

There is no conflict or inconsistency between the alternative

met hods that HHCA 8 220.5 provides for DHHL to generate incone

and finance honestead projects and the application of HHCA

8§ 207.5 to require DHHL to promul gate rul es regardi ng the nethod

of disposition and the conditions for use and occupancy of

residential units. Accordingly, the prefatory "[n]otw thstanding

any law to the contrary" |anguage of HHCA § 220.5(a) does not

exenpt units devel oped through project devel oper agreenents from

the requirenments of HHCA 8§ 207.5. Simlarly, DHHL does not

provi de any persuasive reason why DHHL's authority under HHCA
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8§ 220.5(h) to adopt rules to inplement HHCA § 220.5 shoul d exenpt
DHHL from the rul emaki ng requirenments of HHCA § 207.5.
Therefore, the foregoing provisions cited by DHHL do not
denonstrate that the Legislature intended to exclude housing
units for native Hawaiians devel oped through project devel oper
agreenents fromthe requirenents of HHCA 8§ 207.5.

D.

In summary, we conclude that the plain | anguage of HHCA
§ 207.5 establishes that it applies to the Kal awahi ne Project.
Under HHCA 8§ 207.5, DHHL was required to prescribe rul es pursuant
to HRS Chapter 91 before incorporating the DCCRs as conditions of
the | eases issued to Kal awahi ne Project residents. Accordingly,
DHHL vi ol ated HHCA §8 207.5 by failing to pronul gate rul es before
incorporating the DCCRs into theses | eases.

We note that HHCA 8 207.5 requires DHHL to prescribe
rules for the "nmethod of disposition" of single-famly and
multifam |y units devel oped and constructed by DHHL as well as
for "the ternms, conditions, covenants, and restrictions as to the
use and occupancy"” of such units."” (Enphasis added.) DHHL
observes that "[j]Just as DHHL's adm nistrative rules do not
contain any provisions governing the drafting of DCCRs for
single-famly or multifamly housing units, they al so do not
contain any provisions governing how those single famly or
multifam |y housing units are to be disposed of to native
Hawai i ans.” Thus, DHHL's failure to pronmulgate rules pursuant to
HHCA 8§ 207.5 not only raises questions about the validity of the
DCCRs incorporated into the honmestead | eases issued to Kal awahi ne
Project residents, but also the Sales Contracts by which
Kal awahi ne Project residents, including nmenbers of HM acquired
their units.

HM cont ends that we should rely on DHHL's failure to
conply with the rul emaki ng requirenents of HHCA 8§ 207.5 to void
the DCCRs (which they oppose), but not the Sales Contracts (which
they favor). However, HMs argunents regarding DHHL's failure to
conply with its rul emaking obligations apply to both situations.
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HM cannot selectively rely on HHCA 8 207.5' s rul ermaki ng
requi renents when they suit HM s purpose, but ignore the sane
requi renents when they would be detrinmental to HM I n fashioning
appropriate renedies, the actions taken by DHHL w t hout
prescribing rules as required by HHCA § 207.5, and affected
i ndi vidual s' reliance on such actions, will need to be
consi der ed.
L.

DHHL argues that even if the DCCRs incorporated into
t he honestead | eases for the Kal awahi ne Project are found to be
invalid and not enforceable by DHHL (because DHHL failed to
engage in rul enmaking as required under HHCA 8§ 207.5), the
Kal awahi ne Project residents agreed to be bound by the DCCRs
through their Sales Contracts with KIC. DHHL therefore asserts
t hat i ndependent of the honestead | eases, the DCCRs renain
enforceabl e by the Association pursuant to HRS Chapter 421J,
whi ch governs planned conmunity associ ations. W agree.

A

Simlar to other planned conmunities, the Kal awahi ne
Proj ect includes common areas for use by menbers of the
comunity. Such comrunities, by their nature, require a nethod
of self-governance, typically in the formof a honmeowners
associ ation conprised of residence owners, to ensure conpliance
with community rules and the collection of assessnments to pay for
common expenses that serve to benefit the community as a whol e.

The Sal es Contracts between KIC and all the Kal awahi ne
Proj ect residents who purchased hones incorporated the DCCRs and
made the purchases subject to the DCCRs. By entering into the
Sal es Contract, each resident/buyer agreed to be bound by the
terns and conditions of the DCCRs. The Sales Contracts
specifically notified the buyers that pursuant to the DCCRs,
owners in the [ Kal awahine] Project [(i.e., residential owners
wi th honmestead | eases)] are subject to the [DCCRs]"; that a buyer
automati cally becones a nenber of the Association; that the buyer
must pay assessnments to the Association for such things as upkeep

al |
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and mai nt enance of conmmon areas w thin the Kal awahi ne Project;
and that the buyer will be subject to certain design rules and
ot her restrictions on use.

The purposes of the DCCRs include enhancing the orderly
and proper devel opnent and use of the Kal awahi ne Project,
protecting the value, desirability, and attractiveness of the
Project, and pronoting the quality of inprovenents and uses of
the planned community as a whole. In furtherance of these
pur poses, the DCCRs created the Association and gave it various
duties and powers to nmanage, mmintain, and inprove the Kal awahi ne
Project. The DCCRs establish a structure for self-governance by
Kal awahi ne Project residents and create reciprocal rights and
obl i gati ons shared by Kal awahi ne Project residents for their
nmut ual benefit.

HM s decision to pursue declaratory relief apparently
stenmmed fromthe disagreenent of HMs nenbers with certain of the
restrictions and conditions inposed by the DCCRs. However, the
DCCRs t hensel ves provi de a nechani smfor HM nenbers who purchased
resi dences, by virtue of their nenbership in the Association, to
anend the DCCRs by obtaining an affirmative vote of two-thirds of
t he Associ ati on menbers.

B
HRS Chapter 421J governs planned conmunity associ ations
in Hawai ‘i. DHHL argues, and we agree, that the Association

satisfies the conditions for a valid planned conmunity
associ ation under HRS Chapter 421J.

As noted, the DCCRs were incorporated into each Sal es
Contract between KIC and the Kal awahi ne Project residents. The
DCCRs as well as the Articles of Incorporation for the
Associ ation were properly recorded, and the Association adopted
its By-laws. For the benefit of the community as a whol e, al
t he Kal awahi ne Project residents who purchased their hones
t hrough the Sal es Contracts, including nenbers of HM agreed to
be bound by the DCCRs, to becone nenbers of the Association, and
to be subject to the authority granted to the Associ ati on.
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Wth respect to the freedomto contract, the Hawai ‘i
Suprene Court has recognized that,

"In general, parties may contract as they wi sh, and courts
will enforce their agreements without passing on their
substance. The principle of freedom of contract is itself
rooted in the notion that it is in the public interest to
recogni ze that individuals have broad powers to order their
own affairs by making legally enforceable prom ses. "

Cty Exp. Inc., v. Express Partners, 87 Hawai ‘i 466, 470 n.4, 959
P.2d 836, 840 n.4 (1998) (citation and ellipsis points omtted,
enphasi s added). W conclude that independent of the honestead
| eases issued by DHHL, the DCCRs are subject to enforcenent by
t he Associ ati on based on the Kal awahi ne Project residents’
contractual agreenent to be bound by the DCCRs.

C.

HM argues that the Association cannot be permtted to
enforce the DCCRs pursuant to HRS Chapter 421J because HRS
Chapter 421J conflicts with the HHCA. W di sagree.

In support of its argunent, HMcites Kepo‘o v. WAtson
87 Hawai ‘i 91, 952 P.2d 379 (1988). In Kepo‘o, the Hawai ‘i
Suprene Court held that HRS Chapter 343, which requires the
preparation of an environnent inpact statenent before
construction on certain projects, "does not significantly affect
the land" and did not conflict wth the HHCA. Kepo‘o, 87 Hawai ‘i
at 100, 102, 952 P.2d at 388, 390. In support of its decision,
the supreme court, anong other factors, noted that the effect of
HRS Chapter 343 on Hawaiian honme | ands was incidental because HRS
Chapter 343 "does not affirmatively require DHHL to use the | and
for any particular purposes.” 1d. at 101, 952 P.2d at 389. It
al so noted that HRS Chapter 343 "nerely inposes procedural and
i nformational requirenments on DHHL projects[.]" 1d.

Simlar to HRS Chapter 343, HRS Chapter 421J
est abl i shes procedural requirenents to facilitate the managenent
of planned comunities and does not affirmatively require DHHL to
use Hawaiian honme | ands for any particul ar purpose.
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HM al so cites HHCA § 206 in support of its argunent
t hat HRS Chapter 421J conflicts with the HHCA. HHCA § 206
provi des: "The powers and duties of the governor and the board of
| and and natural resources, in respect to |ands of the State,
shall not extend to | ands having the status of Hawaiian hone
| ands, except as specifically provided in this title." This
section is inapposite. Enforcenment of the DCCRs by the
Associ ation does not inplicate the powers and duties of the
Governor or the Board of Land and Natural Resources. W conclude
that HRS Chapter 421J does not conflict with the HHCA

| V.

Based on the foregoing, we conclude that HHCA § 207.5
applies to the Kal awahi ne Project, and therefore, DHHL shoul d
have promnul gated adm nistrative rules before incorporating the
DCCRs into the honmestead | eases issued to the Kal awahi ne Project
residents. W further conclude that independent of the honestead
| eases, the Kal awahi ne Project residents are bound by the DCCRs
pursuant to their Sales Contracts with KIC, and that the DCCRs,
whi ch are intended to benefit the entire planned community,
remai n subject to enforcenent by the Association. Accordingly,
we affirmthe Grcuit Court's Final Judgnment to the extent that
it vacated the decision of the HHC and decl ared that under HHCA
§ 207.5, DHHL was required to promul gate rules before
i ncorporating the DCCRs into the honmestead | eases issued to the
Kal awahi ne Project residents. W vacate the Crcuit Court's
Final Judgnment to the extent that it declared that the DCCRs are
invalid and not subject to enforcenment by the Association.

Under the circunstances of this case, equitable
remedi es nmay need to be fashioned to address DHHL's failure to
promul gate rules as required by HHCA 8§ 207.5. DHHL's viol ation
of the rul emaking requirenents of HHCA 8 207.5 has inplications
that go beyond the effect of DHHL's violation on its ability to
enforce the DCCRs agai nst HM nenbers. As noted, HHCA 8 207.5
requires DHHL to prescribe rules for the "nethod of disposition”
as well as the terns and conditions for the use and occupancy of

22



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

single-famly and multifam |y units. Therefore, DHHL's failure
to pronul gate rules as required by HHCA § 207.5 rai ses questions
about the Sal es Contracts through which Kal awahi ne Project
residents acquired their residences. The inpact on those who
relied upon or are affected by the actions taken by DHHL w t hout
conplying with HHCA 8 207.5's rul enaki ng requirenents nust be
considered in fashioning appropriate renedi es. Further
devel opnent of the record is required to address these matters.
On remand, the Gircuit Court and the HHC shoul d consi der whet her
equi tabl e renedi es, including interimneasures pending DHHL's
promul gati on of rules pursuant to HHCA 8 207.5, are necessary and
appropriate in light of this court's deci sion.
CONCLUSI ON

W affirmin part and vacate in part the Crcuit
Court's Final Judgnent, and we remand the case for further
proceedi ngs consistent with this Opinion.
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