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NO. CAAP-14-0001029
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ONEVEST BANK, FSB, Plaintiff-Appellee,
V.
WARREN ROBERT WECGESEND SR ; THELLDI NE LI NMOE WEGESEND,
Def endant s- Appel | ant s,
and
FEDERAL DEPOSI T | NSURANCE CORPORATI ON, as Recei ver
for Washi ngton MUTUAL BANK and M LI LANI TOAN ASSOCI ATI ON
Def endant s- Appel | ees,
and
JOHN DOES 1-50, JANE DCES 1-50,
DOE PARTNERSHI PS 1-50, DOE CORPORATI ONS 1-50,
DOE ENTI TI ES 1-50, and DOE GOVERNMENTAL UNI TS 1-50, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 13- 1- 0909- 03)

ORDER GRANTI NG MOTI ON TO DI SM SS APPEAL
(By: Nakamura, C.J., Leonard, G noza, JJ.)

Upon consi deration of the Mdtion to D sm ss Appeal
filed on July 27, 2015 by Plaintiff-Appell ee OneWest Bank, FSB
(OneWest Bank), the papers in support, the record, and no
opposi tion having been filed, it appears that:

(1) On July 31, 2014, Defendants-Appellants Warren
Robert Wgesend Sr. and Thel | di ne Li nnoe Wegesend (Appel |l ants),
t hrough counsel Robert Lee Stone (Counsel), filed a Notice of

Appeal stating the appeal was from

1. This Court's Order of July 9, 2013: "Findings of Fact,
Concl usi ons of Law, and Order Granting Plaintiff OneWest
Bank, FSB's Motion for Summary Judgment Agai nst Defendants
Warren Robert Wegesend Sr., Thelldine Linnoe Wegesend,
Federal Deposit Insurance Corporation, as Receiver for
Washi ngt on Mutual Bank, and M Ililani Town Association, for
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an Order for Interlocutory Decree of Foreclosure and for
Entry of Final Judgment Pursuant to Haw. R. Civ. P. 54(b),
and

2. This Court's "Judgnent" Order of July 9, 2013

There are no such docunents in the record on appeal and in fact
no docunents were filed in the Crcuit Court of the First Circuit
(circuit court) on July 9, 2013 (or July 9, 2014);

(2) It appears that a hearing was held in the circuit
court on July 9, 2014 regarding OneWest Bank's notion for sunmary
j udgment, and that the follow ng day, July 10, 2014, a minute
order was issued indicating that the circuit court would grant
OneWest Bank's notion.! Appellants subsequently filed their
notice of appeal on July 31, 2014, but the circuit court had not
yet entered an appeal able witten order or judgnment. Appellants
assert that an order granting a decree of foreclosure and a
j udgment were entered by the circuit court on Septenber 11, 2014;

(3) On Septenber 24, 2014, the record on appeal was
filed, but the record does not contain the purported Septenber
11, 2014 order granting a decree of foreclosure or the Septenber
11, 2014 judgnent from which Appellants now apparently assert
t heir appeal;

(4) On January 16, 2015, this court entered an "Order
to Show Cause Wiy the Appeal Should Not be Dism ssed for Lack of
Jurisdiction and Wiy the Appellants' Attorney Shoul d Not Be
Sanctioned"” (Show Cause Order), stating that without the
Septenber 11, 2014 judgnent and order in the record on appeal, it
appeared that the court mght |ack appellate jurisdiction;

(5) The Show Cause Order gave Appellants notice that
they (a) failed to ensure that the record on appeal was

1 Hawai i appell ate courts have consistently held that m nute orders

are not appeal abl e orders. See Abrams v. Cades, Schutte, Flem ng & Wight, 88
Hawai ‘i 319, 321 n.3, 966 P.2d 631, 633 n.3 (1998) ("[A] m nute order is not
an appeal able order."); State v. English, 68 Haw. 46, 52, 705 P.2d 12, 16
(1985) ("Though the substance of the court's decision is captured in the

m nut es of court proceedi ngs kept by the clerk who attended the hearing, they
do not substitute for the requisite witten document; they are nerely
"prepared for [the court's] own use.' RCCH Rule 27." (footnote omtted)).
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sufficient for appellate reviewin violation of Rule 11(a) of the
Hawai ‘i Rul es of Appellate Procedure (HRAP); and (b) failed to
file the Gvil Appeals Docketing Statenent as required by HRAP
Rule 3.1

(6) The Show Cause Order required Appellants to: nove
the circuit court pursuant to HRAP Rule 10(e)(2)(B) to suppl enent
the record on appeal with the circuit court's Septenber 11, 2014
j udgnent and order; to show cause why this court should not
dism ss the case for |lack of appellate jurisdiction or for
failure to file a Gvil Appeals Docketing Statenent; and for
Counsel to show cause why this court should not inpose sanctions
on him

(7) On February 4, 2015, as a result of Appellants’
failure to conply with the Show Cause Order, this court issued an
order dism ssing the appeal and sanctioning Appellants' Counsel;

(8) On February 16, 2015, Appellants filed a Mdtion for
Reconsi deration of the dism ssal order;

(9) On March 10, 2015, this court entered an
"Order (1) Granting in Part and Denying in Part the February 16,
2015 Motion for Reconsideration and (2) Additional Sanction
| ssued to Robert Stone,” which inter alia reinstated the appeal
and al |l owed Appellants ten (10) days to file a notion in the
circuit court to supplenent the record with the Septenber 11,
2014 judgnment and order pursuant to HRAP Rule 10(e)(2)(B)

(10) On July 27, 2015, OneWest Bank filed the instant
Motion, requesting an order dism ssing the appeal and sanctioning
Counsel for repeated failure to follow appellate rules and this
court's orders. OneWest Bank contends, and Appellants do not
di spute, that Appellants filed an untinely Renewed Mdtion to
Suppl enment the Record on Appeal in the circuit court. On July 7
2015, the circuit court entered a m nute order denying
Appel lants' untinmely notion because it did not conply with the
deadl i ne ordered by this court;

(11) Wthout the Septenber 11, 2014 judgnent being part
of the record on appeal, we lack appellate jurisdiction in this
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case. See Jenkins v. Cades Schutte Flem ng & Wight, 76 Hawai ‘i
115, 869 P.2d 1334 (1994); Hawaii Revised Statutes 8 667-51(a)(1)
(Supp. 2014).

Therefore, IT IS HEREBY ORDERED that the notion to
dism ss the appeal is granted and this appeal is dismssed for
| ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, August 13, 2015.

Chi ef Judge

Associ at e Judge

Associ at e Judge





