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NOS. CAAP-13-0001719 and CAAP-13-0002367
I N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
STATE OF HAVWAI ‘I, Plaintiff-Appellee, v.
VARDAN KAGRAMANY, Defendant - Appel |l ant, and

AKOP TADEVOSOVI CH CHANGRYAN, Co- Def endant - Appel | ant,
and ARAI K DAVTYAN, Defendant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NOS. 11-1-1226 and 11-1-0384)

MEMORANDUM CPI NI ON
(By: Foley, Presiding Judge, Leonard and G noza, JJ.)

In this consolidated appeal, Defendants-Appellants
Vardan Kagramany aka Vardan Kagramanyan (Kagramany) and Akop
Tadevosovi ch Changryan aka Hakop Changryan (Changryan)
(collectively, Defendants) appeal fromthe June 7, 2013 Judgnent
of Conviction and Sentence that was entered agai nst them by the
Circuit Court of the First Crcuit (Crcuit Court)! after a jury

found themguilty of Acconplice to Identity Theft in the First

! The Honorable M chael D. W I son presided.
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Degree,? in violation of Hawaii Revised Statutes (HRS) 88 702-
222(1)(b) (2014),°% 702-221(2)(c) (2014),“ and 708-839.6 (2014).°
l. BACKGROUND

A. Factual Backgr ound

On August 28, 2010, Changryan and Kagramany travel ed
fromLos Angeles, California to Honolulu, Hawai ‘i on Delta Air
Lines flight 1149, sitting next to each other in seats 34A and
34B. Changryan checked into the Island Col ony Hotel on August
31, 2010, where he was seen with Kagramany and sone ot her nen
entering and exiting the hotel's elevators. Miltiple Island

Col ony Hotel enployees later identified Changryan and Kagramany.

2 The jury found Changryan and Kagramany guilty of both ldentity

Theft in the First Degree and Acconplice to ldentity Theft in the First
Degree; however, the Plaintiff-Appellee State of Hawai ‘i (State) proceeded
only on the latter charge against both men, and thus the Circuit Court
sentenced Changryan and Kagramany for the Acconplice to ldentity Theft in the
First Degree charge.

8 HRS § 702-222(1)(b) states that "[a] person is an acconplice of
anot her person in the comm ssion of an offense if . . . [w]ith the intention
of promoting or facilitating the comm ssion of the offense, the person
[alids or agrees or attempts to aid the other person in planning or commtting

it[.]"

4 HRS § 702-221(2)(c) provides that "[a] person is legally
accountable for the conduct of another person when . . . [h]le is an acconplice
of such other person in the comm ssion of the offense[.]"

5 HRS § 708-839.6 states, in relevant part, the follow ng

§ 708-839.6 Identity theft in the first degree. (1)
A person commts the offense of identity theft in the first
degree if that person makes or causes to be made, either
directly or indirectly, a transm ssion of any persona
informati on of another by any oral statement, any written
statement, or any statement conveyed by any el ectronic
means, with the intent to

(b) Commt the offense of theft in the first degree
fromthe person whose personal information is
used, or from any other person or entity.

(2) ldentity theft in the first degree is a class A felony.

2
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On Septenber 2, 2010, Changryan rented a van from
Sinply Storage Hawaii; he returned it on Septenber 4, 2010. A
few hours after returning the Sinply Storage Hawaii van,
Changryan then went to United Truck Rental & Equi pnent Leasing,
Inc. (United) and rented a van with outward-sw nging, "bifold"
si de doors.

On the night of Septenber 9, 2010, a white United

rental van arrived at the Al oha |Island gas station on Kapahul u
Avenue, and a man later identified as Kagramany exited the
passenger door after the van stopped next to one of the gas
punps. The van's side doors were opened right in front of the
gas punp panel, and Kagramany went inside the Al oha Island mni
mart before the van eventually left the gas station. Kagramany
was | ater seen on video surveillance footage fromthe Island
Col ony Hotel wearing a white-collared shirt with the letters
"DKNY" —the sane outfit that he was wearing at the Al oha Island
gas station. Two hotel enployees identified Kagramany as the
person in the hotel surveillance footage and associated himwth
the United van.

On Septenber 11, 2010 at 12:26 p.m, Changryan returned
the United van and then, about an hour later, rented a Hyundai
El antra from National Car Rental. He returned the car on
Septenber 13, 2010 and subsequently flew back to Los Angel es.
Changryan soon returned to Hawai ‘i and, on Septenber 23, 2010, he
rented another van from United, again w th outward-sw nging,

"bi fol d* side doors.
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Later that night, the United van was seen on video
surveillance at two Al oha Island gas stations. First, at 9:40
p.m, the van entered the Al oha |Island gas station on Kal akaua
Avenue and stopped besi de one of the gas punps. The van's side-
door wi ndows had a foil-like covering on them A man |ater
identified as Kagramany exited the passenger door, and the driver
positioned the van so that it aligned the side doors with the gas
punp panel. The driver then repositioned the van at another punp
at the same gas station, and Kagramany went into the mni mart
and purchased a roll of tape. He returned to the van with the
tape, and shortly thereafter, the van | eft the gas station.

The United van then entered the Al oha Island gas
station on Kapahul u Avenue at 10:49 p.m, stopping at the sane
punp that it had on Septenber 9, 2010. Again, Kagramany exited
t he passenger door, and after the driver had aligned the van's
side doors with the gas punp, the side doors were opened.
Kagramany then stood by the open hood of the van for several
m nutes before the van eventually left the gas station.

A few hours later, at 12:20 a.m on Septenber 24, 2010,
the United van returned to the Al oha Island gas station on
Kal akaua Avenue and pulled up to a different gas punp. Kagramany
wal ked around fromthe rear of the van, appeared to open the side
doors, and placed the gas nozzle into the van's gas tank. Wen
the side doors closed, Kagramany renoved the gas nozzle fromthe
tank and the van subsequently exited the gas station. Later that
nmor ni ng, Changryan returned the van to United, and on Septenber

26, 2010 he checked out of the Island Colony Hotel, paying in
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cash. He and Kagramany then flew back to Los Angeles on Delta
Air Lines flight 1150, again sitting next to each other.

Bet ween Sept enber 23, 2010 and Novenber 3, 2010, the
Bank of Hawaii received nultiple custoner reports of unauthorized
ATMwi thdrawal s in the Los Angel es area, even though the
custoners all still had possession of their bank cards. Hawaili
State Federal Credit Union (FCU), Central Pacific Bank, Anmerican
Savi ngs Bank, Hawaiian Tel FCU, and First Hawaii an Bank al
received simlar custoner reports. |In total, the banks lost a
total of $157,654.56, and the unauthorized transactions affected
a total of 199 accounts. The banks collectively identified the
Al oha Island gas stations on Mnsarrat Avenue, Kapahulu Avenue,
Kal akaua Avenue, School Street, and North King Street as the
| ocati ons where the custoners' personal information was nost
i kely conprom sed during Septenber 2010.

United States Secret Service Special Agent Travis
Tayl or (Special Agent Taylor) was assigned to investigate the
matter, and on Septenber 29-30, 2010, he and Richard North
(North), the Director of Information Technol ogy at Al oha
Petroleum visually inspected the interior and exterior of the
gas punps at the Aloha Island gas stations on Monsarrat Avenue,
Kal akaua Avenue, Kapahulu Avenue, and North King Street. They

failed to find any skinm ng devices® at the tinme of inspection or

6 Speci al Agent Matthew Mtchell testified that "[s]kimm ng refers

to the covert and fraudul ent capturing of credit card track data, or debit

card information." A skimm ng device is basically "a magnetic strip reader”
that can come in "various shapes and sizes," and it usually consists of "a
very small circuit board." These devices may be installed on gas punps

(externally or internally), and the device connects to the card reader |ocated
inside the gas punp. Once connected to the punp, it can capture and record
(continued...)


http:157,654.56

NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

any evidence of tanmpering with the gas punps. North did testify,
however, that the front panels of the punps are secured with
"generic" |locks and keys and that "there are literally hundreds
on the island." Special Agent Taylor concluded that "based on
the investigation here, the only |ogical explanation is that they
put, installed, a[n] internal skimer."’

Speci al Agent Taylor also testified that he obtained
the records for Changryan's JP Mdrgan Chase account. The account
records showed $3,590 in deposits for the period of August 24 to
Sept enber 23, 2010, and then $7,224 the follow ng nonth and
$12,038 the nonth after that.

B. Procedural History

On Septenber 6, 2011, a grand jury indicted Changryan
and Kagramany on one count each of ldentity Theft in the First
Degree (Counts 1 and 3), in violation of HRS § 708-839.6(1)(b);
one count each of Acconplice to Identity Theft in the First
Degree (Counts 2 and 4), in violation of HRS 88 702-222(1)(b),
702-221(2)(c), and 708-839.6; and one count of Crim nal

5C...continued)
credit and debit card information as it is being transmtted froma card
reader to a financial institution. After installation, the skimm ng device is
removed and any captured data is downl oaded "onto any type of digital device,"
which is "[most commonly[] a |laptop."” The information can then be "sold in
under ground bl ack markets" or the "track data [can be] re-encoded" by
transferring the data onto another card that contains a magnetic strip reader
(i.e., gift cards, other debit or credit cards, etc.).

7 Speci al Agent Tayl or explained that "[a] skimm ng device is any
type of device that is used to capture the information that's contained on the
back of a credit card, along the magnetic strip." He testified that there are
"several different types," including external and internal skinmmers, and he
stated that internal ones "are a little bit more conplex because it requires
somebody to physically get inside the machine or device and install the
ski mmer inside there."
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Conspiracy to Commt ldentity Theft in the First Degree (Count
7), in violation of HRS 8§ 705-520 (2014)® and 708-839.6.°

On January 14, 2013, Kagramany filed three notions to
dism ss the three counts against him asserting that the charges
were "fatally insufficient and nust be di sm ssed" because of a
failure to contain the states of mnd of "intentionally,
knowi ngly, or recklessly," pursuant to HRS § 702-204 (2014).1%°
On January 24, 2013, the State fil ed opposition nmenoranda to
Kagramany's notions to dism ss, arguing that the charges did
actually contain the applicable state of mnd and that the
notions should therefore be denied. On January 28, 2013,
Changryan joined in Kagramany's notions to dismss, as applied to

the specific counts charged against him The Grcuit Court held

8 HRS § 705-520 provides:

§ 705-520 Crimnal conspiracy. A person is guilty
of crimnal conspiracy if, with intent to pronmote or
facilitate the comm ssion of a crime:

(1) He agrees with one or more persons that they or
one or more of themwill engage in or solicit
the conduct or will cause or solicit the result

specified by the definition of the offense; and

(2) He or another person with whom he conspired
commts an overt act in pursuance of the
conspiracy.

® The grand jury also indicted Arai k Davtyan (Davtyan) with the sane
of fenses; however, Davtyan entered a plea of no contest to Conspiracy to
Commit ldentity Theft in the Third Degree in conjunction with a notion for
deferred acceptance of no contest.

10 HRS § 702-204 provides:

§ 702-204 State of mnd required. Except as provided
in section 702-212, a person is not guilty of an offense
unl ess the person acted intentionally, knowi ngly,
reckl essly, or negligently, as the |law specifies, with
respect to each element of the offense. When the state of
m nd required to establish an element of an offense is not
specified by the law, that elenment is established if, with
respect thereto, a person acts intentionally, know ngly, or
reckl essly.
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a hearing on February 5, 2013, and ultimtely denied the notions,
stating that "the indictnent does sufficiently identify the state
of mnd[,]" as it was "clear . . . with the use of the term
“intent' within the indictnment."

On February 12, 2013, Changryan filed notions in |imne
to exclude (1) evidence related to "bad acts" under Hawaii Rul es
of Evidence (HRE) 404, including "[a]lny reports or allegations
of simlar, prior or subsequent crimnal acts or related
m sconduct” and (2) "any unfavorabl e evidence which nay not
technically be considered 'bad acts' . . . [which should] be

excluded as irrel evant under HRE 402['?], or as unfairly

1 HRE Rul e 404 states, in relevant part:

Rul e 404 Character evidence not adm ssible to prove
conduct; exceptions; other crinmes.

(a) Character evidence generally. Evi dence of a
person's character or a trait of a person's character is not
adm ssi ble for the purpose of proving action in conformty
therewith on a particul ar occasion, except:

(1) Character of accused. Evidence of a
pertinent trait of character of an accused
of fered by an accused, or by the
prosecution to rebut the sane;

(b) Other crimes, wrongs, or acts. Evi dence of other
crimes, wrongs, or acts is not adm ssible to prove the character
of a person in order to show action in conformty therewith. It
may, however, be adm ssible where such evidence is probative of
another fact that is of consequence to the determ nation of the

action, such as proof of notive, opportunity, intent, preparation
pl an, know edge, identity, modus operandi, or absence of m stake
or accident. In crimnal cases, the proponent of evidence to be

of fered under this subsection shall provide reasonable notice in
advance of trial, or during trial if the court excuses pretria
notice on good cause shown, of the date, location, and genera
nature of any such evidence it intends to introduce at trial

12 HRE Rul e 402 provides:

Rul e 402 Rel evant evidence generally adm ssi bl e;
irrelevant evidence inadm ssible. All relevant evidence is
adm ssi bl e, except as otherwi se provided by the
Constitutions of the United States and the State of Hawaii
(continued...)
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prejudicial under HRE 403[*®]." On February 13, 2013, the
Crcuit Court held a hearing on Changryan's notions in |imne.
During the hearing, the Crcuit Court heard argunents about the
State showing a picture of a skimmng device to the jury, but
reserved ruling on the matter. Also during the hearing,
Changryan orally noved for an order precluding the State from
"offering police officers and/or sheriffs fromL.A identifying
phot ographs” and indicating that Changryan was in those
phot ographs. The court stated that it would take the matter
"under consideration.” Kagramany joined in this notion in
[im ne.

The jury trial commenced on February 13, 2013.
Follow ng the State's case-in-chief, Changryan and Kagramany
moved for a judgnent of acquittal; the Crcuit Court denied this
notion. Both Changryan and Kagramany el ected not to testify.
Fol |l ow ng the conclusion of the trial, the jury found Changryan
and Kagramany guilty as charged in Counts 1 through 4. At
sentencing, the State elected to proceed on Counts 2 and 4,

Acconplice to Identity Theft in the First Degree, due to the

2(. .. continued)
by statute, by these rules, or by other rules adopted by the
supreme court. Evidence which is not relevant is not
adm ssi bl e.

13 HRE Rul e 403 provides:

Rul e 403 Exclusion of relevant evidence on grounds of
prejudi ce, confusion, or waste of tinme. Al t hough rel evant,
evidence may be excluded if its probative value is
substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of time, or needl ess
presentation of cumul ative evidence.

9
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requi rements of HRS § 701-109 (2014).'* The Circuit Court

sent enced Changryan and Kagramany each to a twenty-year term of

i nprisonnment for Counts 2 and 4, respectively; it also entered a
free-standing order of restitution, with the co-defendants having
joint and several liability, in the anobunt of $157, 654. 56.
Changryan and Kagramany tinely filed notices of appeal.

1. PAONIS OF ERROR

Changryan and Kagranmany rai se the foll ow ng points of
error on appeal :

(1) the Grcuit Court erred in denying Changryan's and
Kagramany's notions to dismss Counts 1 through 4 of the
indictnment for failure to specify the applicable states of m nd

for the charged of f enses;

14 HRS § 701-109 states, in relevant part:

§ 701-109 Method of prosecution when conduct
establishes an el enment of nore than one offense.

(1) MWhen the sanme conduct of a defendant may
establish an element of nmore than one offense, the defendant
may be prosecuted for each offense of which such conduct is
an el ement. The defendant may not, however, be convicted of
more than one offense if:

(a) One offense is included in the other, as defined
in subsection (4) of this section; or

(b) One offense consists only of a conspiracy or
solicitation to commt the other; or

(c) I nconsi stent findings of fact are required to
establish the comm ssion of the offenses; or

(d) The offenses differ only in that one is defined
to prohibit a designated kind of conduct
generally and the other to prohibit a specific
instance of such conduct; or

(e) The offense is defined as a continuing course of
conduct and the defendant's course of conduct
was uninterrupted, unless the |aw provides that
specific periods of conduct constitute separate
of f enses.

10
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(2) the Grcuit Court erred in denyi ng Kagramany's
nmotion for judgnment of acquittal and in convicting Changryan and
Kagramany because there was no substantial evidence to support
t heir convictions;

(3) the Grcuit Court erred in allowng the State to
present evidence and testinony regardi ng ski mm ng devices where
the State failed to establish that such testinony and evi dence
was rel evant and adm ssi bl e;

(4) the Grcuit Court abused its discretion in failing
to hold a HRE Rul e 104* hearing prior to allowing the State's
| aw enforcenent witnesses to testify;

(5 the Crcuit Court abused its discretion in

allowng the State's | aw enforcenent witnesses to testify that

15 HRE Rul e 104 states the foll owing:

Rule 104 Prelimnary questions. (a) Questions of
adm ssibility generally. Prelim nary questions concerning
the qualification of a person to be a witness, the existence
of a privilege, or the adm ssibility of evidence shall be
determ ned by the court, subject to the provisions of
subsection (b). In making its determ nation the court is
not bound by the rules of evidence except those with respect
to privileges.

(b) Rel evancy conditioned on fact. MWhen the relevancy
of evidence depends upon the fulfillment of a condition of
fact, the court shall admt it upon, or subject to, the
introduction of evidence sufficient to support a finding of
the fulfillment of the condition

(c) Hearing of jury. Hearings on the adm ssibility of
confessions shall in all cases be conducted out of the
hearing of the jury. Hearings on other prelimnary matters
shall be so conducted when the interests of justice require
or, when an accused is a witness, if the accused so
requests.

(d) Testinony by accused. The accused does not, by
testifying upon a prelimnary matter, subject oneself to
cross-exam nation as to other issues in the case

(e) Weight and credibility. This rule does not limt

the right of a party to introduce before the jury evidence
rel evant to weight or credibility.

11
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they were famliar with Changryan and Kagramany and that they had
prior contact with the two nen, as that evidence constituted
i nadm ssi bl e prior bad act evidence;

(6) the Crcuit Court abused its discretion in
allowng the State's | aw enforcenent witnesses to offer |ay
opi nion testinony that the individuals in photographs and vi deos
wer e Changryan and Kagramany; and

(7) the Deputy Prosecuting Attorney's (DPA' s) comments
during closing argunent constituted prosecutorial m sconduct.

I11. APPLI CABLE STANDARDS OF REVI EW

"Whet her a charge sets forth all the essential elenents
of a charged offense is a question of |aw, which we review under

the de novo, or right/wong, standard.” State v. Mta, 124

Hawai ‘i 385, 389, 245 P.3d 458, 462 (2010) (citation, interna
quotation marks, ellipsis, and brackets omtted).
Appel l ate courts review the sufficiency of evidence on

appeal as foll ows:

[ E] vidence adduced in the trial court must be
considered in the strongest light for the prosecution when
the appellate court passes on the |legal sufficiency of such
evidence to support a conviction; the same standard applies
whet her the case was before a judge or jury. The test on
appeal is not whether guilt is established beyond a
reasonabl e doubt, but whether there was substantial evidence
to support the conclusion of the trier of fact.

State v. Richie, 88 Hawai‘i 19, 33, 960 P.2d 1227, 1241 (1998)

(quoting State v. Quitog, 85 Hawai ‘i 128, 145, 938 P.2d 559, 576

(1997)). "'Substantial evidence' as to every material elenent of
the of fense charged is credible evidence which is of sufficient
quality and probative value to enable a person of reasonabl e

caution to support a conclusion.” 1d. (citation and internal

12
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guotation marks omtted). Additionally, "it is well-settled that
an appellate court will not pass upon issues dependent upon the
credibility of witnesses and the weight of the evidence; this is

the province of the trier of fact." State v. Mrtinez, 101

Hawai ‘i 332, 340, 68 P.3d 606, 614 (2003) (citations, interna
guot ati on marks, and brackets omtted).
The appellate court applies "two different standards of

review in addressing evidentiary issues.” State v. Otiz, 91

Hawai ‘i 181, 189, 981 P.2d 1127, 1135 (1999) (citation and
internal quotation marks omtted). "Evidentiary rulings are
reviewed for abuse of discretion, unless application of the rule
admts of only one correct result, in which case review is under
the right/wong standard.” 1d. (citations and internal quotation
mar ks om tted).

Atrial court's determ nations concerning rel evance
under HRE Rul es 401'® and 402 are revi ewed under the right/wong

standard. See State v. St. Cair, 101 Hawai ‘i 280, 286, 67 P.3d

779, 785 (2003) ("Atrial court's determnation that evidence is
‘relevant’ within the neaning of HRE Rule 401 . . . is reviewed

under the right/wong standard of review. "); State v. Duncan, 101

Hawai ‘i 269, 274, 67 P.3d 768, 773 (2003) ("[E]videntiary rulings
concerning rel evance under HRE Rul e 402, inasnuch as the
application of the rule can only yield one correct result, are

revi ewed under the right/wong standard.").

16 HRE Rul e 401 defines "relevant evidence" as "evidence having any
tendency to make the existence of any fact that is of consequence to the
determ nation of the action more probable or |ess probable than it would be
wi t hout the evidence."

13
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"Wth respect to HRE Rule 403, which requires a
judgment call on the part of the trial court, the appropriate
standard of review on appeal is abuse of discretion.” Duncan,
101 Hawai ‘i at 274, 67 P.3d at 773 (citations, internal quotation
mar ks, and brackets omtted). "An abuse of discretion wll be
found where the trial court clearly exceeds the bounds of reason
or disregards rules or principles of |aw or practice to the
substantial detrinment of a party litigant." [d. (citation and
internal quotation marks omtted).

"I'n Hawai ‘i, adm ssion of opinion testinony is a matter
within the discretion of the trial court, and only an abuse of

that discretion can result in reversal." State v. Toyonura, 80

Hawai i 8, 23-24, 904 P.2d 893, 908-09 (1995) (quoting State v.
Tucker, 10 Haw. App. 73, 89, 861 P.2d 37, 46 (1993)) (internal
guot ati on marks and brackets omtted).

"Al | egations of prosecutorial msconduct are revi ewed
under the harm ess beyond a reasonabl e doubt standard, which
requi res an exam nation of the record and a determ nati on of
whet her there is a reasonable possibility that the error
conpl ai ned of m ght have contributed to the conviction." State
v. Rogan, 91 Hawai ‘i 405, 412, 984 P.2d 1231, 1238 (1999)
(citations and internal quotation nmarks omtted). Appellate
courts thus "will not overturn a defendant's conviction on the
basis of plainly erroneous prosecutorial msconduct . . . unless
there is a reasonable possibility that the m sconduct conpl ai ned

of m ght have contributed to the conviction." State v.

14
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Rodri gues, 113 Hawai ‘i 41, 47, 147 P.3d 825, 831 (2006)
(citations and internal quotation marks omtted).

"Prosecutorial msconduct warrants a new trial or the
setting aside of a guilty verdict only where the actions of the
prosecutor have caused prejudice to the defendant's right to a

fair trial." State v. McGiff, 76 Hawai ‘i 148, 158, 871 P.2d

782, 792 (1994) (citations omtted). "In order to determ ne

whet her the all eged prosecutorial m sconduct reached the | evel of
reversible error, [appellate courts] consider the nature of the
al | eged m sconduct, the pronptness or |ack of a curative
instruction, and the strength or weakness of the evidence agai nst

defendant." State v. Agrabante, 73 Haw. 179, 198, 830 P.2d 492,

502 (1992) (citations omtted).
| V. DI SCUSSI ON

A. Def endants' Mdtions to D sm SsS

Def endants argue that the Crcuit Court erred in
denying their notions to dismss Counts 1 through 4 for failure
to specify the applicable states of mnd for the charged
of fenses.!” They argue that the Acconplice to ldentity Theft in
the First Degree charge is "fatally defective" because no states
of m nd preceded the conduct elenent of the offense (i.e., "aid

or agrees or attenpts to aid in the planning of or the conm ssion

o Because the State elected to proceed solely on Counts 2 and 4 in
the indictment, the Acconplice to Identity Theft in the First Degree charge
and because the Defendants were only actually sentenced for Counts 2 and 4, we
will only address the Acconmplice to Identity Theft in the First Degree charge
because the argunments pertaining to Counts 1 and 3 are moot. See In re Doe
102 Hawai ‘i 75, 77, 73 P.3d 29, 31 (2003) (explaining that "the nmootness
doctrine is properly invoked where events have so affected the rel ations
bet ween the parties that the two conditions for justiciability relevant on
appeal —adverse interest and effective remedy—have been conprom sed”

(citations, internal quotations marks, and ellipsis omtted)).

15
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of"). In their briefs, Defendants cite authorities for the
proposition that the indictnent nust sufficiently state an

of fense (see State v. Nesmth, 127 Hawai ‘i 48, 52, 276 P.3d 617,

621 (2012)) and nust "enable a grand jury to determ ne that
probabl e cause exists that the accused commtted a violation of
t he charged of fense both as to the elenents of the offense and

the concomtant cul pable state of mnd." See State v. Stan's

Contracting, 111 Hawai ‘i 17, 31-32, 137 P.3d 331, 345-46 (2006).

They also cite to HRS § 702-204, which states that "[w] hen the
state of mnd required to establish an elenment of an offense is
not specified by the law, that elenent is established if, with
respect thereto, a person acts intentionally, know ngly, or
recklessly." Thus, Defendants argue, because HRS § 702-222(1)(b)
does not specify a state of mnd for the conduct elenent, the
state of mnds listed in HRS § 702-204 shoul d have been incl uded
in the charge.

However, HRS § 702-204 relates to the state of m nd
required for a defendant to be guilty of an offense; it does not
require that an indictnment contain the "intentionally, know ngly,
or recklessly" |anguage when the statute defining the offense is
silent. In fact, HRS § 806-28 (2014) states that "[t]he
i ndi ctment need not allege that the offense was commtted or the

act done 'feloniously', "unlawfully', "wilfully', '"know ngly",
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"maliciously', "with force and arns', or otherw se except where
such characterization is used in the statutory definition of the
of fense. "18

Further, "[i]n general, '[w] here the statute sets forth
with reasonable clarity all essential elenments of the crine
intended to be punished, and fully defines the offense in
unm st akabl e terns readily conprehensible to persons of commobn
under st andi ng, a charge drawn in the | anguage of the statute is

sufficient.'"™ State v. Weeler, 121 Hawai ‘i 383, 393, 219 P.3d

1170, 1180 (2009) (quoting State v. Jendrusch, 58 Haw. 279, 282,

567 P.2d 1242, 1245 (1977)). Here, the charges in Counts 2 and 4
were drawn fromthe | anguage of HRS § 702-222(1)(b). The statute
and the charge both set forth, with reasonable clarity, al
essential elements of the crinme.?® Specifically, the state of

m nd for acconplice liability under HRS 8§ 702-222(1)(b), which
uses the word "intention," has been construed to require proof
that "the defendant had the intent to pronote or facilitate the

comm ssion of [the crine]." State v. Brantley, 84 Hawai ‘i 112,

121, 929 P.2d 1362, 1371 (App. 1996) (enphasis added) (footnote

and internal quotation marks omtted). The Indictnent charged

18 Note that the Hawai ‘i Supreme Court has clarified that HRS § 806-
28 applies only to circuit, not district, courts. Nesm th, 127 Hawai ‘i at 58,
276 P.3d at 627. Subsequently, the supreme court has relied on Nesmth to
dismi ss District Court cases where HRS § 702-204 required that the defendant
act "intentionally, knowi ngly, or recklessly" but such | anguage was not
included in the indictment. See e.g., State v. Maharaj, 131 Hawai ‘i 215, 219,
317 P.3d 659, 663 (2013); State v. Gonzalez, 128 Hawai ‘i 314, 324, 288 P.3d
788, 798 (2012). However, the holdings of Nesmth and its progeny are
di stinguishable to the present case which took place in Circuit Court.

19 Not e that, although mens rea is not an elenment of a crime, it is
nonet hel ess an essential fact that must be proved to convict a defendant of a
crime, and thus, a defendant should be notified of the mens rea requirenment he
or she would be required to defend against to avoid a conviction. Nesmit h,
127 Hawai ‘i at 55-56, 276 P.3d at 624-25.
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that the Defendants, "with the intention of pronoting or
facilitating the comnm ssion of the offense of ldentity Theft in
the First Degree, did aid or agree or attenpt to aid in the

pl anni ng of or the comm ssion of the offense[.]" The word
"intent" has been construed to refer to the state of m nd of

"intentionally." See e.g., State v. Cabrera, 90 Hawai ‘i 359,

369, 978 P.2d 797, 807 (1999) (explaining that "insofar as HRS §
708-830(8)(a) expressly recites that '"intent to defraud" . . . is
the state of mnd requisite to the conm ssion of theft by
"shoplifting,” and in light of HRS § 702-207 . . . it would
follow. . . that the "intentional' state of m nd attaches to al
of the elenents of the offense, including the attendant

ci rcunst ance of the value of the property taken") (some internal
quotation marks omtted). Thus, we conclude that the Indictnent
sufficiently informed Defendants of the nmental state they would
need to defend against. In the context of the charge, aiding,
agreeing, or attenpting to aid in the planning and comm ssi on of
the offense could only be an intentional act. Thus, we concl ude
that the Grcuit Court did not err by denying Defendants' notions
to dism ss.

B. The Mbdtion for Judgnent of Acquital

Def endants argue that they should have been acquitted
because there was no substantial evidence to support their
convictions. Specifically, Changryan argues that "there was no
direct evidence that established that the [Al oha Island gas
station] locations were the 'point of conpromse.'" He also

contends that the assunption that the Al oha Island gas stations
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were the "point of conprom se"” was "contradicted by the fact that
the stolen informati on was used at ATMs prior to the tinme when
the [skinm ng] devices were supposedly renoved fromthe punps [on
Septenber 23, 2010]." In addition, Kagramany contends that:

whil e there was evidence regardi ng deposits nmade into
Changryan's account, there was no simlar evidence regarding
Kagramany. . . . Basically, the only evidence regarding
Kagramany . . . was that he had flown to Hawai ‘i with
Changryan, that they had stayed at the |Island Col ony and
that he had been in the vans rented by Changryan at the gas
stations.

Bot h Def endants contend that there was no evi dence that
ei ther of them possessed itenms such as "illicit debit cards",
ski nm ng devices, or any of the financial information of the
victinms. Defendants al so argue that there was no direct evidence
that a skinm ng device was used, and the conclusion that such a
devi ce was used was based on nere specul ati on.

We concl ude that there was substantial evidence to
support the conclusion that Defendants comrmitted the crine of
Acconplice to ldentity Theft in the First Degree, which requires
that one intentionally "[a]ids or agrees or attenpts to aid"
anot her person "in planning or commtting” identity theft (i.e.,
maki ng or causing "a transm ssion of any personal information

with the intent to . . . [c]ommt the offense of theft in the
first degree fromthe person whose personal information is used,
or fromany other person or entity"). See HRS § 702-222(1)(b);
HRS § 708-839. 6.

First, there was substantial evidence that the Al oha
| sl and gas stations in question were the "points of conprom se".
The State adduced, inter alia, evidence show ng that between
Sept enber and Novenber of 2010, nultiple Hawai ‘i banks received
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custoner reports of unauthorized ATMw thdrawals in the Los
Angel es Area, despite the fact that these custoners still had
possession of their bank cards. The banks were able to identify
the Al oha Island gas stations on Monsarrat Avenue, Kapahulu
Avenue, Kal akaua Avenue, School Street, and North King Street as
the nost likely | ocations where the custoners' personal
i nformati on was conprom sed during Septenber 2010.

Changryan's argunent that stolen information was used
prior to Septenber 23, 2010, the date that the Defendants
al l egedly renoved the skinm ng devices, does not preclude the
conclusion that the gas stations were the point of conprom se.
This contention appears to be based on the banks' submtted
records, which show that unauthorized ATM wi t hdrawal s were nade
in California as early as Septenber 13, 21, and 22, 2010.
Speci al Agent Taylor agreed that "the info on the skimer can't
be used until the skimrer is renoved." Thus, he opined that a
"test skimrer" could have been used and that Changryan had taken
it back with himto California when he | eft Hawai ‘i on Septenber
13, 2010. Although there was no direct evidence that anyone
returned to the punps to collect a "test skimrer", the fact that
Septenber 13, 2010 was the date that Changryan returned to Los
Angeles as well as the earliest date that fraudul ent ATM
transactions occurred in California supports Special Agent
Tayl or' s theory.

Kagramany's argunent that there was no evidence that
he, in contrast with Changryan, received any proceeds fromthe

al | eged schene is unavailing. Even assumng that there is no
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evi dence that Kagramany directly profited fromthe schene, he was
properly convicted as an acconplice based on the evidence that he
ai ded or agreed or attenpted to aid Changryan in the conm ssion
of First Degree ldentity Theft.

To prove that they were acconplices, the State
presented a nmultitude of evidence show ng that Changryan and
Kagr amany were associated with each other. For exanple, the
State showed that the Defendants travel ed together from Los
Angel es to Honol ul u and back, and that the Defendants were
residing together at the Island Colony Hotel for a period of a
few weeks. Miltiple Island Col ony Hotel enployees were able to
identify Changryan and Kagramany. Furthernore, the State
presented evidence that the Defendants were involved in renting
white United rental vans on several occasions, as revealed by the
fact that the vans were taken out in Changryan's nanme and t hat
Kagramany was seen nmultiple tines on gas station surveillance
vi deos entering and exiting the United vans and was connected to
the vans by Island Col ony hotel staff.

Finally, the State adduced nyriad evi dence pointing to
the fact that the Defendants aided in nmaking or causing an
unaut hori zed transm ssion of personal information. This is
reveal ed through the various incidents occurring on Septenber 9,
23, and 24, 2010, in which the United rental vans rented by the
Def endants nade stops at various different Al oha Island gas
stations around Honolulu, going to different punps (sonetines
mul ti pl e punps per location) and aligning the van's side doors

with the gas punp panels for several m nutes before noving on to
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the next location. Wen coalesced with the other evidence
regardi ng the Defendant's activities and the information
pertaining to the unauthorized ATM w thdrawal s, the video
surveillance fromthe different Honol ulu Al oha |Island gas
stations constitutes substantial circunstantial evidence of the

charged offenses. See State v. Batson, 73 Haw. at 236, 249, 831

P.2d at 924, 931 (1992) (explaining that the trier of fact is
"free to make all reasonable and rational inferences under the
facts in evidence, including circunstantial evidence" (citation
omtted)). "No greater degree of certainty is required where a
conviction is based solely on circunstanti al evidence rather than

on direct evidence." State v. Bright, 64 Haw. 226, 228, 638 P.2d

330, 332 (1981). Viewng this evidence in the strongest I|ight
for the State, we conclude that the State adduced substanti al

evi dence enabling a reasonabl e person to conclude that the

Def endants were guilty of Acconplice to Identity Theft in the
First Degree. See Richie, 88 Hawai‘i at 33, 960 P.2d at 1241.

Therefore, the Crcuit Court did not err when it denied
Kagramany's notion for judgnent of acquittal.

C. The Evi dence and Testi nobny Re: Ski nmi ng Devi ces

Def endants argue that the Crcuit Court erred in
allowng the State to present evidence and testinony regardi ng
ski mm ng devi ces because the State failed to establish that such
testi nony and evi dence was rel evant and adm ssi bl e.

Specifically, they argue that such evidence of skimm ng devices
was not relevant and adm ssi bl e because "[n]o skimm ng devices

were found and there was no evidence that the gas punps had been
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tanpered with or that skimm ng devices had ever been installed in
t he punps.™

However, Defendants failed to properly preserve their
argunment for appeal. During the hearing on their notion in
I i mne, Changryan's counsel argued:

[ T] here may not have been a specific mechanical device

attached to that credit card — | mean gas tanks involved in
this case. And there was none found. So for the State to
argue, well, these experts are going to come in and show

that these kinds of devices can be used, the problemis that
none were recovered. So they're making an inference or
they're making a speculation that this in fact this device
they've taken a picture of was used specifically in this
instance.

Rat her than granting or denying Defendants' notion with
respect to the skinmng device evidence, the Circuit Court stated
that it would "take under consideration the issue.”

When a trial court denies a party's pretrial nmotion in
limne, that party nust object to the proffered evidence during

trial to preserve the issue for appeal. Kobashigawa v. Silva,

129 Hawai ‘i 313, 322, 300 P.3d 579, 588 (2013). The exception is
when the ruling on the nmotion in limne is definitive;? in such
a case, further objections are unnecessary to preserve the issue
for appeal. 1d. "As a general rule, if a party does not raise an
argunent at trial, that argunment will be deenmed to have been

wai ved on appeal [.]" State v. Mses, 102 Hawai ‘i 449, 456, 77

P. 3d 940, 947 (2003).
Here, the Crcuit Court did not definitively rule that

evi dence on skimm ng devi ces woul d be adm ssi ble. Kagranmany's

20 "Atrial court's ruling on a motion in limne is definitive when
it leaves no question that the challenged evidence will or will not be
admtted at trial." Kobashi gawa, 129 Hawai ‘i at 329, 300 P.3d at 595

(citations, internal quotation marks and brackets omtted).
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counsel asserts that the objection was renewed during the
testinony of North and Special Agent Taylor.? However, these
obj ections were nade after Special Agent Mtchell had already

gi ven extensive testinony on skinmm ng devices w thout objection.
Cenerally, "evidence to which no objection has been nmade may
properly be considered by the trier of fact and its adm ssion

will not constitute grounds for reversal." State v. Sanuel, 74

Haw. 141, 147, 838 P.2d 1374, 1378 (1992).

Even assum ng, arguendo, that the objections were
properly renewed, the Circuit Court did not err in allow ng
evi dence regardi ng skinm ng devices. HRE Rule 402 provides the
followng: "Al relevant evidence is adm ssible, except as
ot herwi se provided by the Constitutions of the United States and
the State of Hawaii, by statute, by these rules, or by other
rul es adopted by the suprene court. Evidence which is not
relevant is not adm ssible.” HRE Rule 401 defines "rel evant
evi dence" as "evidence having any tendency to nake the existence
of any fact that is of consequence to the determ nation of the
action nore probable or |ess probable than it would be w t hout
the evidence." Thus, "the relevance inquiry requires a two-step
analysis: (1) is the fact for which the evidence is proffered of
consequence to the determnation of the action; and (2) does the
proffered evidence tend to alter the probability of that fact."

State v. Kupihea, 80 Hawai ‘i 307, 315, 909 P.2d 1122, 1130 (1996)

(internal quotation marks omtted).

21 Changryan's brief fails to point out where in the record the
ski mm ng evidence was objected to when it was offered, which violated Hawai ‘i
Rul es of Appellate Procedure (HRAP) Rule 28(b)(4).
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The evidence and testinony regarding skimm ng devices
was clearly relevant. The evidence was offered to explain and
provi de background as to how the transm ssion of personal
i nformation could have occurred through the use of a skimm ng
devi ce and how this coul d be possible even though no device was
found. This was "of consequence to the determ nation of the
action" because it revealed that it was possible for the
Def endants to have commtted the crinme, and it reveal ed how this
crime likely occurred, given the strong circunstantial evidence
in the case. The skimm ng device evidence also nade it nore
probabl e that the Defendants conmtted the crine using sone type
of skimm ng device because it provided the jury with background
and an expl anation as to how these devices typically work and how
t he use of such a device was consistent wwth the evidence in this
case. See HRE Rule 401. Therefore, the skinm ng device evidence
was relevant and adm ssi bl e under HRE Rul es 401 and 402.

Def endants al so argue that evidence was inadm ssible
under HRE Rul e 403 because "the m sl eadi ng and specul ati ve
testi nony/ evi dence regardi ng ski nm ng devices was far nore
prejudicial than probative.” HRE Rule 403 states that
"[a] | though rel evant, evidence nay be excluded if its probative
val ue is substantially outweighed by the danger of unfair
prej udi ce, confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of tinme, or needless
presentation of cunul ative evidence." According to the Hawai ‘i
Suprene Court, "unfair prejudice neans an undue tendency to

suggest a decision on an inproper basis, commonly, though not
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necessarily, an enotional one." State v. Behrendt, 124 Hawai ‘i

90, 120, 237 P.3d 1156, 1186 (2010) (citations, internal
guot ati on marks, and brackets omtted).

We conclude that the Crcuit Court did not abuse its
di scretion in determning that the probative value of this
evi dence was not substantially outweighed by any risk of unfair
prejudi ce or other danger under HRE Rule 403. First, the
probative nature of this evidence was high, given the evidence of
Def endants' activities and the nature of the allegations. |In
addition, the risk of unfair prejudice in this case appears
rat her | ow because the evidence regarding skimm ng devices is not
the type that would inflanme the passions of the jury on an
enotional basis as it sinply explained the nechanics of how
personal information could have been captured at the gas punps.
Additionally, any risk of prejudice was mtigated by the Crcuit
Court's limting instruction prior to the jury being shown a
picture (for denonstrative purposes) of a skinmm ng device. ??
G ven the lack of any indication to the contrary, we presune that
the jury followed the GCrcuit Court's instructions. State v.
Kni ght, 80 Hawai i 318, 327, 909 P.2d 1133, 1142 (1996) (stating

that "as a rule, juries are presuned to follow all of the trial

22 The Circuit Court's limting instruction stated the follow ng

Ladi es and gentlemen, |'m going to give you a limting
instruction at this time, pertaining to the exhibit that's
going to be provided to you, as a denonstrative exhibit. And
that is a picture of a skinm ng device.

You are instructed that the use of this photograph is
only to aid in the testinmony being given by the witness to
expl ain what a skinm ng device is, and is not to be
consi dered by you as the skimm ng device used in this case,
or any skimm ng device that m ght have been used in this
case.
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court's instructions.") (citation, internal quotation marks,
ellipsis, and brackets omtted). Accordingly, we conclude that
the Grcuit Court did not abuse its discretion in admtting the
ski nm ng devi ce evidence under HRE Rul e 403.

D. The HRE Rul e 104 | ssues

HRE Rul e 104 provides that prelimnary questions of
adm ssibility "shall be determ ned by the court" and that
hearings on prelimnary matters shall be conducted out of the
hearing of the jury "when the interests of justice require" it.
Changryan asserts that the Crcuit Court abused its discretion in
failing to hold a Rule 104 hearing prior to allowing the State's
| aw enforcenent wi tnesses? to testify concerning the
identification of the Defendants. Specifically, he states that
the error occurred when "the defense requested a HRE Rule 104
hearing during [Changryan's] oral nmotion in [imne to preclude
the testinmony of the State's witnesses[,]" and the "w tnesses
testified without 104 hearings being conducted."” However, the
court did not reject his request at the hearing on his notion in
[imne, but rather, instructed counsel for the Defendants to have
a discussion wth the DPA, stating that if after the discussion,
"you question whether there's a sufficient basis to trust their
identification, we can have the 104 hearing. I'Il just wait to
hear fromyou | ater as to whether you want to have the 104

hearing."

23 The | aw enforcement witnesses whose testimony Changryan objects to

are "Detective Bammer, Agent M tchell, Sergeant Quintero and Detective Meyer."
Detective Eric Meyer (Detective Meyer) testified regardi ng Kagramany, and
Detective Larry Bammer (Detective Bammer), Special Agent Mtchell, and
Sergeant Rafael Quintero (Sergeant Quintero) testified regarding Changryan.
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As previously discussed, when a trial court denies a
party's notion in limne, that party nmust object to the proffered
evidence during trial to preserve the issue for appeal.

Kobashi gawa, 129 Hawai ‘i at 322, 300 P.3d at 588. The exception

is when the ruling on the notion in limne is definitive.

HRE 103(a). Here, the court's ruling on the request for a HRE
Rul e 104 hearing was not definitive; it specifically instructed
counsel to request a hearing at a later point if they believed
one was still necessary. When Detective Bamrer, Special Agent
Mtchell, Sergeant Quintero, and Detective Meyer testified,
Changryan's counsel only objected and requested a HRE Rul e 104
hearing with respect to Special Agent Mtchell's testinony. "As
a general rule, if a party does not raise an argunent at trial,
that argunment will be deenmed to have been waived on appeal [.]"
Moses, 102 Hawai ‘i at 456, 77 P.3d at 947. Thus, the issue of
whet her the trial court abused its discretion by neglecting to
hold a HRE Rule 104 hearing is waived with respect to the
testinony of the | aw enforcenent w tnesses except for Special
Agent Mtchell.

Wth respect to Special Agent Mtchell's testinony,
Changryan's counsel requested a HRE Rule 104 hearing when it
appeared as though Special Agent Mtchell was about to identify
Changryan in several photographs. However, the DPA then agreed
to nove on fromthe questions regarding the photographs so as to
avoid the need for a HRE Rul e 104 hearing and instead questioned
Speci al Agent Mtchell about skimm ng devices instead. Thus,

there was no need for a HRE Rule 104 hearing with respect to
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Special Agent Mtchell's testinony. Accordingly, we conclude
that this point of error lacks nerit.

E. Law Enforcenment's ldentification of the Defendants

Def endants argue that the Crcuit Court abused its
discretion in allowng the State's | aw enforcenent w tnesses to
testify that they were famliar and had prior contact with the
Def endants, asserting that this testinony was irrel evant and
i nadm ssi bl e under HRE Rul es 401 and 402, as well as inadm ssible
prior bad act evidence under HRE Rul e 404(b). Defendants al so
argue that the Grcuit Court abused its discretion in allow ng
the State's | aw enforcenent witnesses to offer lay opinion
testinmony that the individuals in photographs and vi deos were
Changryan and Kagr amany.

First, the mpjority of these argunents were not
preserved on appeal. Changryan's counsel raised objections in
his oral nmotion in |imne which Kagramany's counsel joined. The
court did not reject the requests, but stated:

I"I'l take under consideration the question about whether the
[law enforcement] witnesses can testify. . . . | will just
mention that . . . | aminclined, fromwhat |'ve heard, to
allow that testinony assum ng that there is a sufficient
foundation laid about the famliarity with the witness with
t he defendant.

Thus, this ruling was not definitive. To preserve
their objections for appeal, counsel for the Defendants needed to
raise their objections if and when the evidence at issue was

offered during trial. HRE 103(a); Kobashi gawa, 129 Hawai ‘i at

322, 300 P.3d at 588. No objections were made during the direct
exam nations of Detective Bamrer or Sergeant Quintero.

Addi tionally, no objections were nade to Special Agent Mtchell's
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in-court identifications of Changryan. As previously discussed,
an objection was nade to Special Agent Mtchell's identification
of Changryan in photographs, but the State dropped that |ine of
guesti oni ng.

Wth respect to Detective Meyer's testinony, during
di rect exam nation, defense counsel failed to object when
Detective Meyer identified Kagramany in the courtroom testified
that he had prior contact with himand had the opportunity to
vi ew hi s physical appearance, and stated that he | ooked
substantially the same as he did at the time of the prior
contact. Thus, objections as to these areas of Detective Myer's
testinmony (i.e. that they were evidence of prior "bad acts") were
not preserved on appeal.

However, it appears that Kagranmany preserved his
objection to Detective Meyer's testinony identifying Kagramany in
vari ous photographs. During direct exam nation, after the DPA
presented Detective Meyer with the State's Exhibit 2A and 27 and
asked, "is the person depicted on page 3 of Exhibit 27, and the
person depicted on page 1 of Exhibit 2A is that the sane person
you've identified in the courtroomas Vardan Kagramanyan?", the
objection to this question was that:

they're basically alnmst using this witness |ike an expert
wi tness to say that the photograph depicts a particular
person. And you know, that's for the jury to decide.
That's not for this — basically this lay person to say that
that is a photo of the defendant. . . . It's up to the jury
to decide whether or not that's the defendant in that photo.
It's not [a] proper subject for this witness to testify to.

The Gircuit Court overruled the objection. On appeal

Kagramany argues that "Det. Meyer's lay opinion was irrelevant

30



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

and unnecessary because the jury could nmake their own
determ nation that Kagramany was the individual in the photos."

CGenerally, lay opinion testinony wll be adm ssible
"[al]s long as (1) the witness has personal know edge of matter
that forns the basis of the testinony; (2) the testinony is
rationally based on the witness' perception; and (3) the opinion
is "helpful' to the jury (the principal test)." State v.
Jenkins, 93 Hawai‘i 87, 105, 997 P.2d 13, 31 (2000) (citation
omtted). "In Hawaii, adm ssion of opinion evidence is a matter
within the discretion of the trial court, and only an abuse of
that discretion can result in reversal." Tucker, 10 Haw. App. at
89, 861 P.2d at 46 (citation omtted).

On appeal, Kangranany does not appear to contest
Detective Meyer's personal know edge or whether his testinony was
rationally based on his perception. Rather, he contends that the
testimony was not helpful to the jury. The Ninth Grcuit Court
of Appeals has held that, in situations such as these where a | ay
witness is asked to identify a defendant in a photograph,
generally, such testinony is limted to situations where there is
reason to believe that the witness is nore likely to correctly

identify the defendant than the jury. United States v. LaPierre,

998 F.2d 1460, 1465 (9th Cir. 1993).

We acknow edge that it is difficult to determ ne
whet her Detective Meyer's identification of Kagramany was hel pfu
to the jury, but we cannot conclude that the Crcuit Court abused
its discretion in allowwng it. Exhibit 2A, which had been

entered into evidence during the testinony of forner Island
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Col ony Hotel security officer Duwayne Freenman (Freenan),
consisted of four still inmages fromsecurity footage inside an

| sl and Col ony Hotel elevator on Septenber 10, 2010. The man in
the images wearing a white shirt with black lettering was
purportedly Kagramany. Exhibit 27, described as "[p]hotos at

| sl and Col ony Hotel, hotel elevator, and Aloha Island Mni Mart
gas station" was not entered into evidence and does not appear in
the record on appeal, making it difficult to determ ne how the
Def endant (s) were depicted in these inmages.

In any case, we conclude that even if Detective Myer's
testi nmony shoul d have been precluded, its adm ssion was harm ess
error under the circunstances of this case. The inport of his
testinony was that the person seen in the surveillance footage in
the Island Col ony el evator and the Al oha |sland gas station® was
Kagramany. |In his opening brief, Kagramany states that he has
never denied that he was at the hotel or the gas stations. Thus,
Detective Meyer's identification testinony could not have
prej udi ced Kagramany. And, as discussed above, other w tnesses
identified Kagramany in Exhibit 2A and there was substanti al
evi dence to uphold his conviction. Accordingly, we concl ude that
any error in allow ng Detective Meyer to identify Kagramany in
Exhi bits 2A and 27 was harml ess beyond a reasonabl e doubt and

does not warrant a reversal of his conviction. State v. Mchado,

109 Hawai ‘i 445, 452, 127 P.3d 941, 948 (2006).

24 Based on the trial testimony, the location depicted in Exhibit 27

was apparently the Kapahulu Aloha Island gas station.
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F. The All eged Prosecutorial M sconduct

Def endants argue that the DPA's comments during closing
argunent constituted prosecutorial m sconduct, asserting that the
DPA: (1) inpermssibly shifted the burden of proof to the
defense by stating that there was no evidence that Kagramany had
not possessed any confidential personal information or proceeds
fromthe alleged offense; (2) msstated the | aw on acconplice
l[iability by telling the jury that being guilty as an acconplice
meant either Changryan "was in on it or was hel ping"; and (3)
inproperly told the jury that they could save thenselves tinme if
they found Defendants guilty of one or nore of the other
offenses. "In order to determ ne whether the alleged
prosecutorial m sconduct reached the | evel of reversible error,

[ appel | ate courts] consider the nature of the all eged m sconduct,
the pronptness or lack of a curative instruction, and the
strength or weakness of the evidence against defendant."
Agrabante, 73 Haw. at 198, 830 P.2d at 502 (citations omtted).

The first instance of alleged prosecutorial m sconduct
occurred when the DPA stated that there was no evidence that
Kagramany had not possessed any confidential personal information
or proceeds fromthe alleged offense. Specifically, the
foll ow ng exchange took place during rebuttal after Kagramany's
counsel stated in closing argunent that there was no evi dence
t hat Kagramany "got any noney" or "had confidential personal
i nformation":

[DPA:] Information, well, [Kagramany's Counsel]
says, well, how do we know Kagramany had i nformation?
Did anyone say he didn't have information? Who said he
didn't have information? There's -
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[ Kagramany's Counsel :] Your Honor, | object to
t hat .

[DPA:] -- no evidence of that.

[ Kagramany's Counsel:] That's clearly burden
shifting on to the defense.

THE COURT: All right. Your objection is
overrul ed.
You can proceed

[DPA:] Did anyone say he didn't get money? W
don't know what happened to all of that $157,000. But
we do know that those two guys went to L.A. right
after all this skinmm ng occurred, and that all the
unaut hori zed ATM transacti ons occurred where they're
from What's the odds that he didn't get noney? Zero.
So there's no evidence he didn't get noney.

First, the "nature of the alleged m sconduct” was not
egr egi ous burden-shifting, rather the DPA was attenpting to
respond to the argunent made in Kagramany's cl osing argunment
about there being no evidence of Kagramany havi ng noney or
confidential personal information fromthe transactions. Wen
viewed in context, the thrust of the DPA's comment was that it
was unknown what happened to the noney and personal information,
but that the circunstantial evidence pointed to Kagranmany's
guilt.

Second, although there was no i medi ate curative
instruction, as Kagramany's objection to the DPA's "no evi dence"
comment was overruled, the Crcuit Court gave the jury genera
instructions prior to the closing argunents that woul d have cured
any inplication that Kagramany had a burden of proof. Juries are

presuned to follow the court's instructions. See Knight, 80

Hawai ‘i at 327, 909 P.2d at 1142.
Finally, the evidence that Kagramany comm tted
Acconplice to ldentity Theft in the First Degree was strong, as

there was a | arge anount of circunstantial evidence pointing to
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his guilt. Kagramany was seen on surveillance footage with the
white United van at nmultiple Al oha Island gas station | ocations,
whi ch were the "points of conprom se" where the "skinm ng"
operation took place, including surveillance show ng the van
maki ng three stops at two different Al oha Island stations on the
same night wthin a span of about three hours and going to two
different punps at one station, and positioning the van at punps
with the doubl e side doors open to the punps. This suspicious
activity occurred right around the tinme that the banks and credit
uni ons were receiving nmultiple conplaints of the unauthorized ATM
w t hdrawal s. Kagramany was al so associated with Changryan and
the United vans by Island Col ony Hotel enployees, as well as
through his flight records. Accordingly, we conclude that the
DPA's "no evidence" comment here does not constitute reversible
error.

The second i nstance of alleged prosecutori al
m sconduct, asserted by Changryan, purportedly occurred when the
DPA told the jury that being guilty as an acconplice neant either
Kagramany "was in on it and was hel ping." Specifically, the DPA
sai d:

When is a person |legally accountable? As the second
sentence says, when they're an acconplice. If they're an
accomplice, they're legally accountable for the other
person's conduct. When are they an acconplice? That's the
instruction that the Court read to you. They're an
accomplice if, with the intent to promote or facilitate the
comm ssion of a crime, they aid the other person in the
pl anning or commtting of it. Okay.

So for M. Kagramany, just ask: Was he hel ping
Changryan? Was he aiding Changryan? If your answer is yes,
Kagramany was in on it and was hel ping, then Kagramany is
guilty as an acconplice as well as for commtting identity
theft.

However, as is clear fromthe argunent, the DPA was
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referring only to Kagramany when maki ng this coment about
acconplice liability; thus, Changryan does not have standing to
chal l enge this alleged m sconduct on Kagramany's behal f because
he did not denonstrate that he was actually "aggrieved by the

ruling." See Abaya v. Mantell, 112 Hawai ‘i 176, 181, 145 P. 3d

719, 724 (2006) (explaining the requirenents of standing to
appeal ); McCully Assocs. v. Ten Grand Assocs., No. 30114, 2013 W

1789403 at *1 (App. Apr. 25, 2013) (explaining that third-party
def endant / appel | ant did not have standing to oppose the court's
ruling because he "has not established that he is affected or
prejudi ced" by the court's award).

Mor eover, an exam nation of the comment "was in on it
and was hel pi ng" does not constitute prosecutorial m sconduct
because, in addition to Kagramany's counsel also using the term
"hel p" in reference to acconplice liability, the phrase "was in
on it and was hel pi ng" (enphasis added) was sinply another way of
explaining the term"aid," which was not defined for the jury.

See Webster's Third New International Dictionary 44 (1981)

(defining "aid" as "to give help or support to"); see also State

v. Cool ey, 123 Hawai ‘i 293, 296, 233 P.3d 713, 716 (App. 2010)
("Ordinary neanings are attached to terns not given a statutory
definition and one nay resort to legal or other well accepted
dictionaries as one way to determ ne the ordinary neani ngs of
certain terns.") (citation, internal quotation marks, and
brackets omtted). Therefore, the DPA's comrents pertaining to
acconplice liability here were not i nproper.

Finally, Defendants allege prosecutorial m sconduct
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occurred when the DPA told the jury that they could save
thenmselves tinme if they found Defendants guilty of one or nore of
the other offenses. This coment arose within the context of the
foll ow ng part of the DPA s closing argunent:

Now, the next instruction | want to tal k about
is real inportant, real, real inmportant, on page 42.
If you | ook at the first sentence on page 42, it says:
If and only if you find the Defendant Changryan not
guilty in 1 and 2 or you're unable to reach a
unani mous verdict, then you must consider the crim nal
conspiracy in Count 7. Okay.

What does that mean? |If you find Changryan
guilty in Count 1 or 2 or both, you do not have to
deci de Count 7. Okay? You can save yourself a |ot of
time if you find himguilty of Count 1 or 2 or both.
You're not going to worry about Count 7 for Changryan.

And it's the same thing for Kagramany. |f you
find himguilty of Count 3 and 4, you don't have to
deci de Count 7 and answer all of those specia
interrogatories that the Court read off earlier. In
this case, both of these guys are guilty of I.D. theft
1 and acconplice to |I.D. theft, based on the totality
of the evidence that's been presented in this case.

Counsel for the Defendants did not object to this part
of the closing argunent. Thus, we nust determ ne whether the
DPA's remarks anounted to plain error which affected the

substantial rights of the Defendants. State v. Klinge, 92

Hawai ‘i 577, 592, 994 P.2d 509, 524 (2000). W conclude that it
does not.

W take a dimview of the DPA's statenent that "[y]ou
can save yourself a lot of time if you find himguilty of Count 1
or 2 or both.” Notw thstanding that, when viewed in context, the
DPA's comment m ght be considered a colloquial manner of stating
the fact that the jury would not have to address Count 7 if they
found Changryan guilty of Count 1 or 2, or if they found
Kagramany quilty of Count 3 or 4, the statenent about saving tine

shoul d not have been nmade. Even assum ng, arguendo, that the
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DPA' s statenent was inproper, we cannot conclude that it
constitutes plain error. After closing argunents, the Crcuit
Court advised the jury to "take such tinme as you feel is

necessary for your deliberations,” and there is no basis

what soever to believe that the jury nmay have found the Defendants
guilty on Counts 1 through 4 in order to save tinme by not
addressing Count 7. Additionally, we note that the jury was

i ssued a general instruction before closing argunents stating
that it was to "consider only the evidence which has been
presented to you in this case and such inferences therefrom as
may be justified by reason and common sense." As the jury is
presuned to follow the court's instruction, any inproper

inplication about saving tinme during jury deliberations was

cured. See Knight, 80 Hawai ‘i at 327, 909 P.2d at 1142.

Finally, as discussed above, the circunstantial evidence agai nst
Changryan and Kagramany was strong. Therefore, we cannot
conclude that any error in allowng this comrent contributed to
the conviction or that the Defendants' substantial rights were

affected. See Klinge, 92 Hawai ‘i at 593, 994 P.2d at 525 ("in

light of the nature of the prosecutor's statenent, the failure of
defense counsel to object, and the strength of the evidence

agai nst [the defendant], we hold that any error with regard to
[the prosecutor's contested statenent] did not prejudicially

affect [the defendant's] substantial rights").
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V. CONCLUSI ON

For these reasons,

the Crcuit Court's June 7, 2013

Judgnent of Conviction and Sentence is affirned.
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