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I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
ROYCE C. GOUVEI A, Def endant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 12-1-1474)

MVEMORANDUM OPI NI ON
(By: Fujise and G noza, JJ.
wi th Nakamura, C. J., dissenting)

The jury submtted two notes: one announced that it
had reached a verdict in the mansl aughter case; the other
expressed concern for the jurors' safety after observing a man,
on the prosecutor's side of the courtroom "glaring and whistling
at defendant[.]" Wthout taking or reading the verdict, the
trial court questioned the jurors about the note expressing
concern for their safety. The jurors all indicated in their
responses that the incident itself and their discussions
concerning the incident did not affect their deliberations, but
the trial court found that the jurors' responses on this point
were not credible. Sone jurors had testified that other jurors
were worried about their safety, and one juror testified that
other jurors' concern for their safety appeared to have an i npact
on those jurors' decisions. Over the defendant's objection, the
trial court granted the prosecution's notion for mstrial based
on "mani fest necessity.” Defendant subsequently noved to dism ss
the indi ctnent on doubl e jeopardy grounds, which the trial court
deni ed.
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The question presented in this appeal is whether there
was "mani fest necessity” for the trial court's declaration of a
mstrial, which would permt a retrial w thout violating the
defendant's protection agai nst double jeopardy. W hold that the
trial court did not abuse its broad discretion in determning
that mani fest necessity existed for a mstrial, and therefore,
retrial is not barred by double jeopardy. Accordingly, we affirm
the trial court's "Order Denying Mdtion to Dismiss for Violation
of Doubl e Jeopardy."”

BACKGROUND

Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Royce C. Gouveia (Gouveia) with recklessly
causing the death of Al bert Meyer (Meyer), thereby commtting the
of fense of Manslaughter, in violation of Hawaii Revised Statutes
(HRS) & 707-702(1)(a) (Supp. 2014).!' The charge stemed from an
i ncident in which Gouveia struck Meyer, causing Meyer to fall and
hit his head on the pavenent, resulting in Meyer's death. The
trial was held in the Crcuit Court of the First Grcuit Court
(Circuit Court).?

The foll owi ng evidence was presented at trial.

l.
A

The State called Dash Kelly (Kelly) and Kevin Espi no
(Espi no), who were friends of Meyer and were present during the
incident that led to Meyer's death. On the evening of
Sept enber 27, 2012, Meyer and Espino went to visit Kelly at
Kelly's horme. According to Kelly, while the three nmen were
"tal king story"” outside, Gouveia drove up in a car. Kelly heard
Meyer tell Gouveia to pull over so that he could "talk story.™
Gouvei a got out of his car, nmet Meyer in the mddle of the road,
and they exchanged a few words. Then Meyer "got hit." Kelly did
not actually see Gouveia hit Meyer, but Kelly heard a "hit kind
of sound” and saw Gouvei a's arm appear to be finishing a

1 HRS § 707-702(1)(a) provides in relevant part that "[a] person
commts the offense of manslaughter if . . . [t]he person recklessly causes
the death of another person[.]" (Formatting altered.)

2 The Honorable Gl enn J. Kim presided.

2



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

punchi ng-type notion. Myer fell "straight back[,]" "was out
cold . . . fromthe top of the fall[,]" and hit his head on the
pavenent . Kel |y acknowl edged that he "didn't see any

t hreat eni ng behavior on the part of [Gouveia]." Kelly also
acknow edged that he was "tweaking,"” i.e., "under the influence
of ice" when he observed the incident.

Kelly testified that after Meyer hit the pavenent,
Gouvei a | ooked around, picked Meyer up fromthe back, and pulled
himto the side of the road. Kelly then called the police,
because "it was obvious that [ Meyer] needed help."

Espino testified to a simlar version of events | eading
up to Meyer's death. Espino also did not witness Gouvei a
actually hit Meyer, but only remenbered hearing a "thud" and then
seei ng "sonebody standi ng over another person . . . laid out on
the ground.”

Meyer was taken to the hospital by anbul ance and
pronounced brain dead two days later. According to Dr. Masahi ko
Kobayashi (Dr. Kobayashi), the deputy nedi cal exam ner who
performed the autopsy, Meyer's injuries were consistent with
Meyer "falling down and slamm ng the back of his head agai nst the
pavenment[.]" The "[c]ause of death was cranial cerebral
injuries, and . . . the injuries to the skull and brain were due
to blunt force head trauma due to a fall."

B

Gouveia testified that Meyer was his friend and that
they grew up together. However, an "incident" occurred between
hi m and Meyer at Gouveia's father's house. According to Gouvei a,
Meyer offered an ice pipe to Gouveia's father and asked if he
wanted to snoke. Gouveia did not appreciate this and told Meyer
to | eave. Meyer "seened nmad at ne[,]" so Gouveia decided to stay
away fromhimfor a while.

On Septenber 27, 2012, Gouveia was driving with two of
his friends when he saw Meyer, Kelly, and Espino. Myer told
Gouveia to pull over, which Gouveia did "[t]o [t]alk story, see
what's up."” At first, Meyer "seened normal," but as Meyer
approached, Gouveia could tell that Meyer "was nad at nme" and
that he was glaring. Gouveia testified that Meyer said, "in a
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mad tone[,]" "hey, you fucka, why you tell nme for |eave that
time?" Gouveia thought that Meyer was referring to the incident
that had occurred at Gouviea's father's house and told Meyer that
it was "because you went offer ny dad ice.” Meyer then pushed
Gouvei a, which made Gouveia "nmad."

Gouveia testified that Meyer | ooked |ike he was high on
drugs. Gouveia had regularly seen Meyer high on ice before, and
when Meyer is "high on ice" "he gets aggressive" and "tal ks
stupid."” Gouveia became concerned that Meyer was about to attack
and hit Gouveia. Gouveia explained, "that's why I went slap'enf
in the face. Gouveia denied punching Meyer and said he did not
want to hurt Meyer. Gouveia further explained that he sl apped
Meyer in the face "[t]o stop hinf] [f]l]romhitting me[,] to "stun
hit so that Meyer could "wake up and realize that this is ne,
this is your friend." Gouveia testified that he did not intend
to hurt Meyer or cause himto fall

Gouvei a said that Meyer fell backwards and hit his
head. Gouvei a observed that Meyer was knocked out and was
"shocked" and "panicked[,]" thinking Meyer was hurt. Gouveia
then went to help Meyer by picking himup, pulling himout of the
m ddl e of the road, telling Espino to call 911, and trying to
wake Meyer up by giving himwater. Gouveia |left the scene when
he heard the sirens because he "got scared"” and "wasn't thinking
clearly."

.
A

After the jury had deliberated for | ess than a day, the
Circuit Court reconvened and notified the parties that it had
recei ved two communi cations fromthe jury. The first

comuni cation, signed at 2:20 p.m, stated: "W reached a
verdict." The second conmunication, signed four mnutes |ater,
stated: "Concern. This norning on prosecutor's side of crtroom

[sic] there was a man, shaved head, glaring and whistling at
defendant. W have concern for our safety as jurors.”
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The Gircuit Court initially indicated that it planned
to take the verdict. However, after further discussion, the
Circuit Court, with the agreenent of counsel for both the State
and Gouvei a, decided to individually question the jurors about
their safety concerns and its effect on their deliberations.

The Gircuit Court and the parties did not know what verdict the
jury had reached.
B

The Gircuit Court and counsel proceeded to individually
guestion the jurors, with the Grcuit Court making it clear that
the jurors should not disclose the verdict that had been reached.
The jurors who had wi tnessed the incident described it as
foll ows:

--Juror 7 stated:

I was sitting there and | | ooked over as everyone was
sitting down getting situated, and | saw a him [sic]
in the second row sitting on the edge, |arger build,
he had white shirt and he was just making these really
angry faces, and he wouldn't move from that spot, he
wanted to make sure that -- he was trying to get
defendant's attention, whistling "whoo-whoo-whoo"
denonstrating.

--Juror 4 noticed a man who appeared "hostile" and
was "glaring” in a certain direction of the
courtroom but was not certain whether "he was
glaring at the defendant or not[.]"

--Juror 6 saw a nman "glaring at the defendant” and
t hought "he was trying to get his attention by
whistling.”™ Juror 6 thought that the man was part
of the prosecutor's side.

--Juror 3 heard whistling that norning.

The jurors gave conflicting answers regardi ng when the
i nci dent was di scussed. Mst of the jurors stated that the
i nci dent was discussed before the verdict was reached, but a few
stated that it was not discussed until after. The jurors who
stated the incident was discussed before the verdict was reached
di ffered on whether the incident was discussed at the begi nning,
m ddl e, or end of the deliberations and on the amount of tinme
t hey spent discussing the incident. The jurors indicated that
sone of the jurors, particularly the wonmen, were worried about
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their safety, expressed concern about possible retaliation, and
"felt slightly intimdated.” Each of the jurors responded that
the incident and any safety concern did not affect their own
decision in the case. However, one juror stated that three or
four other jurors participated in a conversation about the
incident or said they saw the incident; that the jurors
descri bing the incident sounded concerned, and she believed the
conversation about the incident appeared to have an inpact on
ot her jurors' decisions; and that concern for their safety
i npacted other jurors' decisions. The jurors generally agreed
that the decision to send the comunication to the Grcuit Court
regarding their safety concerns cane after they had reached a
verdi ct.

L.

A

The questioning of the jurors took place over a two day
period. After it was conpleted, the Crcuit Court asked defense
counsel whether Gouveia wanted to nove for a mistrial prior to
taking the verdict. Defense counsel responded that Gouveia
wanted to take the verdict and did not want to nove for a
mstrial. The State then noved for a mstrial based on manifest
necessity.

In support of the State's notion, the deputy prosecutor
argued that there were three jurors who indicated that the
incident raising the jurors' safety concerns cane up early in the
del i berations, that one juror stated the discussion |asted for
about ten mnutes, and that another juror believed it had an
i mpact on other jurors' decision or deliberation process. In
addition, the deputy prosecutor pointed out that,

this [case] did have an issue of first aggressor, and, you
know, it's unclear whether what they saw in the gallery that
they did associate with the prosecution and the decedent

si de, whether that had any inpact on them as to whether they
t hought maybe it |l ended [sic] nore credibility to

M. Gouveia's testimony as he testified, again, considering
things that are not — that were not presented as part of
the evidence.

The deputy prosecutor argued that the verdict had been tainted by
extraneous i nappropriate circunmstances and requested that the
Circuit Court declare a mstrial based on nanifest necessity.

6
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I n response, defense counsel argued that the jurors
were instructed by the court to make a decision solely based on
t he evidence, that jurors are presunmed to follow instructions,
and that every single juror stated that the discussion of the
i ncident had no inpact on his or her decision. Defense counsel
asserted there was no "nmani fest necessity” to justify the
declaration of a mstrial.

After considering counsel's argunents, the Crcuit
Court orally granted the State's notion for a mstrial and

expl ained its reasoning as foll ows:

Well, it's pretty clear to the court what everybody thinks
the verdict is based on your argunents and your nmotions and
lack of such. I don't know what the verdict is. I honestly
literally don't know what the verdict is. There's no way |
could know. We haven't taken the verdict yet. And, anyway,
I think it's immaterial. I think it's literally immaterial
to this discussion, this issue in nmy ruling here. And it's
a really, really close ruling as far as |'m concerned. |
think that's probably clear fromwhat I've -- you know, this
di scussion right now. I mean, really, it's difficult, very
difficult, but of course nobody forced ne.

You know, the bottomline to me, and it's my decision

and as | say, [defense counsel], it could be proved wrong in
the fullness of time, but |I find it difficult, |I really do,
I find it difficult to really believe when I, you know,

apply my reason and common sense to this that at |east sone
of these jurors have this, what strikes me as a really
serious concern for their personal safety and it came up
according to, at least as | count, four or five of them it
came up, was one of the first things, one of the first

t hings, one of the first topics of discussion when they got
back in the room and started deliberating the case.
Somebody brought it up and they started tal king about it.

It frankly beggars [sic] my reason and common sense that it
woul d have no bearing on the deliberations in this case and
therefore the verdict.

l'"'mgoing to grant the State's motion for mistrial
l'"'mgoing to find there's mani fest necessity for such based
on what | said and all the -- and everything else that's
been put on the record, including my questions to counsel

The verdict's going to be sealed for future purposes,
if any, but obviously we're not going to take the verdict.

Il'mdeclaring a mstrial and |'m finding manifest necessity
for that, because | don't think there's anything short of a
m strial that's going -- that can cure it. The verdict's

tainted, in nmy view, based on ny findings.

And to be explicit about it, as the finder of fact, |
don't find it credible that all 12 of these people despite
t he answer they gave me about no inmpact on their decision, |
think at | east one, and probably more than one of them
probably the three or four women according to [Juror 9], and
that's neither here nor there except he brought it up, who
had these serious concerns about their safety. It really
beggars [sic] my reason and comon sense that it could not
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have had any inpact on their deliberations and decision in
this case.

(Enmphasi s added.)
B.
On Cctober 22, 2013, the Circuit Court filed its
"Fi ndi ngs of Fact, Conclusions of Law and Order Granting State's
Oral Motion for Mstrial Based on Manifest Necessity."
The Circuit Court nmade the follow ng pertinent findings
of fact (FOF):

7. The Court questioned the jurors individually and both
counsel for the State and for Defendant were given
adequat e opportunity to question each juror regarding
Communi cation No.2 [(the communication expressing the
jurors' safety concerns)].

8. Four jurors witnessed an individual seated on the
prosecutor's side of the courtroom whistling and/or
glaring at Defendant ("incident") prior to comrencing
del i berati on.

9. Seven of the jurors indicated discussion of the
incident occurred before the verdict, ranging from
within ten m nutes of commencing deliberation to the
end of deliberation. At |east four of these seven
jurors indicated discussion of the incident occurred
at the beginning of deliberations, specifically that
it was one of the first topics discussed.

10. During the discussion of the incident prior to
verdict, the jurors who actually observed the incident
communi cated to the other jurors fear for their own
safety.

11. Some of the juror answers regarding Communi cation No. 2
and the incident included the followi ng:

a. Some jurors were worried about
retaliation;

b. The unidentified male's | ook appeared
hostile during the incident;

cC. Some jurors were concerned
d. Some jurors felt intimdated; and
e. The incident inmpacted other jurors
deci si ons.
12. Al t hough all twelve jurors indicated that neither the

incident itself nor the discussion regarding the
incident during the deliberations affected their own
deci sion, at |least one juror indicated that the
incident appeared to have inmpacted the deliberation
process and deci sion.

13. The incident was not part of the evidence in the case
at hand.
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14.

15.

16.

The verdict was never taken for this case. At no
point during the proceedings did the Court take, read
or otherwi se get any indication of the jury's verdict.

The Court finds that the jurors' statements that the

incident did not affect their decision making process
and/ or deliberations are not credible as evidenced by
the plain |l anguage of Communication No.2 and answers

of the voir dire of each individual juror.

The Court further finds that the concern for persona
safety as expressed by the jurors had an impact on the
jurors' decisions based on the totality of the
circumstances present and thus its effect on the
subsequent verdict was not harm ess beyond a
reasonabl e doubt.

The Gircuit Court made the follow ng pertinent

concl usi ons of
3.

law (CQL):

"The sixth amendment to the United States Constitution
and article |, section 14 of the Hawai ‘i Constitution
guarantee the crimnally accused a fair trial by an
impartial jury. If any juror was not inmpartial, a new
trial must be granted. However, not all juror

m sconduct necessarily dictates the granting of a new

trial. A newtrial will not be granted if it can be
shown that the jury could not have been influenced by
the alleged m sconduct." (Enphasis added) State v.

Kim 103 Hawai ‘i 285, 290-91, 81 P.3d 1200, 1205-06
(2003); see State v. Gabalis, 83 Hawai ‘i 40, 45, 924
P.2d 534, 539 (1996).

"Where the trial court does determi ne that such

al l eged deprivation is of a nature which could
substantially prejudice the . . . right to a fair
trial, a rebuttable presunption of prejudice is

rai sed. The trial judge is then duty bound to further
investigate the totality of circumstances surrounding
the alleged deprivation to determne its inpact on
jury inpartiality. The standard to be applied in
overcom ng such a presunption is that the alleged
deprivation nmust be proved harm ess beyond a
reasonabl e doubt." State v. Bailey, 126 Hawai ‘i 383,
400, 271 P.3d 1142, 1159 (2012); see Furutani, 76
Hawai ‘i at 177, 873 P.2d at 56

Communi cation No.2 raised the concern of the Court and
both counsel that the incident may have substantially
prejudiced the right to a fair trial. After further
investigating the totality of circunstances
surroundi ng Conmmuni cati on No.2, the Court concluded at
| east some of the jurors were not credible, although
explicitly indicated they were not lying. The Court's
concern is that although all twelve jurors unani mously
agreed to release Communication No. 2, no juror

adm tted that the incident affected their own deci sion
maki ng process. Furthernmore, reason and common sense
dictates that the incident did have an effect on the
del i berations hence the inmpartiality of the jurors,
which is not harm ess beyond a reasonabl e doubt[.]

Communi cati on No.2 and the underlying incident could
not be proven harm ess beyond a reasonabl e doubt.
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7. "[Tlhe trial court nmust grant a motion for new tria
if any menmber (or nenbers) of the jury was not
impartial; failure to do so necessarily constitutes an
abuse of discretion." State v. Sugiyama, 71 Hawai ‘i
389, 391, 791 P.2d 1266, 1267 (1990).

8. Under the totality of the circunmstances in |light of
the plain | anguage of Communication No. 2 and the voir
dire of the individual jurors, the Court finds that
the jury was not inmpartial in their deliberation and
deci si on- maki ng process. Based on the foregoing
there is no other remedy short of a mstrial to cure
the issue at hand as neither a continuance nor a
further jury instruction would appropriately address
the issue of an inmpartial jury and its subsequent
tainted verdict.

9. "Even in the absence of a defendant's express or
implied consent to a mstrial, principles of double
j eopardy pose no bar to reprosecution after discharge
of a jury if there was a manifest necessity for the
m strial, or the ends of public justice would
ot herwi se be defeated. Manifest necessity is defined
as a sudden and overwhel m ng emergency beyond [t he]
control of [the] court and unforeseeabl e[, under
circumstances in which] it becomes no |onger possible
to conduct [the] trial or to reach a fair result based
upon the evidence." State v. Quitog, 85 Hawai ‘i 128,
143, 938 P.2d 559, 574 (1997); State v. Mnn, 79
Hawai ‘i 461, 903 P.2d 1282 (1995).

10. The incident underlying Communication No.2 was both
beyond the court's control and unforeseeable.
Accordi ngly, based on Communication No.2, and the
totality of the circunstances, there is manifest
necessity for a mstrial
(Sonme bracketed material added.)
| V.
Gouvei a subsequently noved for an order dism ssing the
i ndi ctment on doubl e jeopardy grounds. The Crcuit Court denied
the notion and on Decenber 19, 2013, issued its "Order Denying
Motion to Dismss for Violation of Double Jeopardy."” This appeal
foll owed. For purposes of the appeal, this court unseal ed the
verdict. The verdict was not guilty.
DI SCUSSI ON
On appeal, Gouveia argues that (1) the Grcuit Court
abused its discretion in declaring a mstrial because "nanifest
necessity" was not present in the instant case; and (2)
reprosecution is barred by doubl e jeopardy. As expl ai ned bel ow,

we di sagr ee.

10
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l.

The Doubl e Jeopardy cl ause of the Fifth Anendnent
protects a defendant frombeing tried nultiple tines for the sane
crimnal offense and is applicable to the states through the
Fourteenth Anmendnent. Benton v. Maryland, 395 U S. 784, 794
(1969). The Hawai ‘i Constitution provides doubl e jeopardy
protection against nmultiple trials through an anal ogous cl ause.
See Haw. Const. art. |, 8 10. Jeopardy attaches when the jury is
enpanel ed and sworn. State v. Moriwake, 65 Haw. 47, 51, 647 P.2d
705, 709 (1982).

Wen a trial is term nated over the objection of the
defendant, the test for lifting the double jeopardy bar to a
second trial is the "manifest necessity" standard. Arizona V.
Washi ngton, 434 U. S. 497, 504 (1978). "A mistrial is properly
declared and retrial is not barred by the defendant's right
agai nst doubl e jeopardy where the defendant consented to the
mstrial or there was mani fest necessity for the mstrial."

State v. Wlner, 97 Hawai ‘i 238, 242-43, 35 P.3d 755, 759-60
(2001) (enphasis added). As explained by the United States
Suprene Court,

[ b] ecause of the variety of circunstances that may nmake it
necessary to discharge a jury before a trial is concluded
and because those circunmstances do not invariably create
unfairness to the accused, his valued right to have the
trial concluded by a particular tribunal is sometimes
subordinate to the public interest in affording the
prosecutor one full and fair opportunity to present his
evidence to an inmpartial jury.

Washi ngton, 434 U. S. at 505.

"Mani fest necessity is defined as circunstances in
which it becones no | onger possible to conduct the trial or to
reach a fair result based upon the evidence." WIner, 97 Hawai ‘i
at 244, 35 P.3d at 761 (citation, internal quotation marks, and
ellipsis omtted). Wth respect to a trial court's decision
regardi ng the existence of manifest necessity and appell ate
revi ew of such decision, the Hawai ‘i Suprene Court has stated:

There are especially conpelling reasons for allowing a trial
judge to exercise broad discretion in deciding whether or
not mani fest necessity exists. Thus, great deference wil

be given to the trial court when it finds manifest
necessity. Because mani fest necessity is a high standard
not to be declared lightly, a trial judge should record his

11
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or her reasons for declaring a mstrial and include the
reasons for finding manifest necessity.

State v. Quitog, 85 Hawai ‘i 128, 143, 938 P.2d 559, 574 (1997)
(format altered; enphasis added) (quoting State v. Lam 75 Haw.
195, 205, 857 P.2d 585, 591 (1993)). Wen exam ning the record
for evidence of manifest necessity, we nust determ ne whether the
trial court sufficiently considered | ess severe alternatives
avai | abl e, balancing the defendant's rights against the public
interest. State v. Mnn, 79 Hawai ‘i 461, 465, 903 P.2d 1282,

1286 (1995).

1.

In State v. Napul ou, 85 Hawai ‘i 49, 936 P.2d 1297 (App.
1997), this court addressed a situation simlar to the instant
case and articulated a procedure that the trial court should
follow in deciding whether to declare a mstrial based on
possible juror tainting by outside influences. |In Napulou, on
the second day of jury deliberations, the court received a
communi cation witten by two of the jurors, which read as
fol | ows:

Some jurors have noticed nenmbers of Napulou's famly
following them downstairs and toward the car garage. If a
guilty verdict is given, could there be danger to some of us
or has some arrangenment been made for protection. (More

t han one juror)

Napul ou, 85 Hawai ‘i at 51-52, 936 P.2d at 1299-1300 (brackets
omtted).

The court then conducted a voir dire of each juror to
det erm ne whether, anmong other things, "the incidents and/or the
di scussion affected the ability of any juror to be fair and
inmpartial, and whether the jurors could consider only the
evi dence and the |law and deliberate fully and fairly.” Id. at
52, 936 P.2d at 1300. All of the jurors responded that they
could continue to deliberate on the evidence fairly and
inmpartially, and the trial court found the jurors to be credible.
Id. at 54, 56, 936 P.2d at 1302, 1304. Neverthel ess, defense

counsel noved for a mstrial, which the trial court denied. 1d.
at 54, 936 P.2d at 1302. The jury subsequently found Napul ou
guilty of attenpted second-degree nurder and other offenses. 1d.

at 51, 936 P.2d at 1299.

12
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On appeal , Napul ou argued that

because one or nore jurors inmproperly comented or inplied
t hat Napulou's famly menbers m ght have followed themto
the parking area, or that Napulou's famly m ght pose a
danger to jurors if they found Napulou guilty, the jury was
tainted, resulting in substantial prejudice to Napulou's
right to a fair and inpartial jury.

Id. at 55, 936 P.2d at 1303. Napulou further argued that the
jurors' responses when questioned about the conmunication
suggested that one or nore jurors was |ying or concealing
i nformati on about matters raised in the conmunication, and that
such jurors could be equally di shonest about renaining fair and
inmpartial. 1d.

I n eval uating Napulou's clains, this court stated that
when a trial court learns that the jury has been exposed to an
outside influence that m ght jeopardize a defendant's right to a

fair trial, "the initial step for the trial court to take
is to determ ne whether the nature of the [outside influence]
rises to the Il evel of being substantially prejudicial.” 1d. at

55, 936 P.2d at 1303 (citation omtted and bl ock formate
altered). W further stated:

Where the trial court does determ ne that such influence is
of a nature which could substantially prejudice the
defendant's right to a fair trial, a rebuttable presunption
of prejudice is raised. The trial judge is then duty bound
to further investigate the totality of circunstances
surroundi ng the outside influence to determne its inmpact on
jury inpartiality. The standard to be applied in overcom ng
such a presunmption is that the outside influence on the jury
must be proven harm ess beyond a reasonable doubt. The
trial court, in its investigation of the totality of
circumstances, should include individual exam nation of
potentially tainted jurors, outside the presence of the
other jurors, to determ ne the influence, if any, of the
extraneous matters.

Id. at 55-56, 936 P.2d at 1303-04.
We concluded that the trial court had proceeded
properly when confronted with the jury's comruni cation and that

its findings were not clearly erroneous. 1d. at 56, 936 P.2d at
1304. We stated that "[t]he trial judge, as the trier of fact,
was enpowered to assess the credibility of the jurors.” [1d. W

further stated that the record supported the conclusion that the
jurors' concerns were in the abstract rather than the specific,
that the panel could serve as inpartial jurors, and that the
effect of any jurors' inproper comments was harm ess beyond a

13
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reasonabl e doubt. 1d. Accordingly, we held the trial court did
not abuse its discretion in denying Napulou' s notion for a
mstrial. 1d.
L.

In the instant case, both parties agree that the
Circuit Court undertook the proper procedure® when it
i ndi vidual Iy questioned each juror regardi ng Comruni cati on No. 2.
Based on this questioning, the Grcuit Court found:

9. Seven of the jurors indicated discussion of the
incident occurred before the verdict, ranging from
within ten m nutes of commencing deliberation to the
end of deliberation. At |east four of these seven
jurors indicated discussion of the incident occurred
at the begi nning of deliberations, specifically that
it was one of the first topics discussed.

10. During the discussion of the incident prior to
verdict, the jurors who actually observed the incident
communi cated to the other jurors fear for their own
safety.

11. Some of the juror answers regarding Communication
No. 2 and the incident included the followi ng:

a. Some jurors were worried about
retaliation;

b. The unidentified male's | ook appeared
hostile during the incident;

c. Some jurors were concerned
d. Some jurors felt intimdated; and
s Al t hough not raised by either party, we note that Hawaii Rul es of

Evi dence (HRE) Rule 606(b) provides:

(b) Inquiry into validity of verdict or indictment.
Upon an inquiry into the validity of a verdict or
indictment, a juror may not testify concerning the effect of
anyt hing upon the juror's or any other juror's mnd or
emotions as influencing the juror to assent to or dissent
fromthe verdict or indictment or concerning the juror's
ment al processes in connection therewith. Nor may the
juror's affidavit or evidence of any statement by the juror
indicating an effect of this kind be received

However, even if the Circuit Court should not have permtted the
jurors to be questioned, and should not have considered their testinmony, about
whet her the incident affected their decision under HRE Rule 606(b), Gouveia
did not object to this questioning or the Circuit Court's consideration of the
jurors' testinmony regarding whether the incident affected their decision
Indeed, in the Circuit Court and on appeal, Gouveia relies on the jurors
testimony that the incident did not affect their own decision as the basis for
arguing that the Circuit Court erred in determning that there was manif est
necessity for a mstrial. W therefore conclude that Gouveia has waived any
claimof error based on HRE Rule 606(b).

14
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e. The incident inmpacted other jurors
deci si ons.

Gouvei a did not challenge these findings on appeal and
they are therefore binding on this court. See Brener v. Weks,
104 Hawai ‘i 43, 63, 85 P.3d 150, 170 (2004). In any event, there
was substantial evidence in the record to support these findings,
and we conclude that they are not clearly erroneous.

The focus of Gouveia' s appeal is his challenge to the
Circuit Court's finding that the jurors' statements that the
incident did not affect their decisionmaki ng process and/or their
del i berations were not credible. Gouveia contends that "[a]ll
twelve jurors inforned the trial court that his or her individual
deci sion was not influenced by the incident in court or the
di scussion of it. There was no evidence to the contrary."”

The Circuit Court, as the trier of fact on this issue,
"was enpowered to assess the credibility of the jurors.™ See
Napul ou, 85 Hawai ‘i at 56, 936 P.2d at 1304. The GCircuit Court
f ound:

12. Al t hough all twelve jurors indicated that neither the
incident itself nor the discussion regarding the
incident during the deliberations affected their own
deci sion, at | east one juror indicated that the
incident appeared to have inmpacted the deliberation
process and decision. [

15. The Court finds that the jurors' statements that the
incident did not affect their decisionmaking process
and/ or deliberations are not credible as evidenced by
the plain |language of Conmunication No. 2 and answers
of the voir dire of each individual juror.

"An appellate court will not pass upon the trial
judge's decisions with respect to the credibility of w tnesses
and the wei ght of the evidence, because this is the province of
the trial judge.” State v. Barros, 105 Hawai ‘i 160, 170, 95 P.3d
14, 24 (App. 2004) (citation and internal quotation marks
omtted). Having presided over the trial and the questioning of
the jurors, the Crcuit Court was in a better position than this
court to assess the credibility of the jurors, understand the

4 The record reflects that in response to questioning, Juror 11

specifically stated that the jurors describing the incident sounded concerned
and she believed that this concern for their safety inmpacted their decision
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dynamics of the trial process in this case, and eval uate the
effect that the external incident had on the jurors
del i berations. See Quitog, 85 Hawai i at 143, 938 P.2d at 574
("There are especially conpelling reasons for allowing a trial
judge to exercise broad discretion in deciding whether or not
mani f est necessity exists.”) (citation omtted). |In light of the
Circuit Court's credibility findings, which we decline to
overturn, and under the circunstances presented in this case, we
cannot say that the Crcuit Court abused its broad discretion in
determ ning that mani fest necessity existed for a mstrial. 1d.°
| V.

Gouveia argues that the Grcuit Court erroneously
denied his notion to dismss the indictnment, which he sought on
doubl e jeopardy grounds. This argunent fails in |ight of our
conclusion that the Grcuit Court did not abuse its discretion in
finding mani fest necessity for a mstrial. Wen a trial court
declares a mstrial that is supported by a proper finding of
mani f est necessity, "retrial is not barred by the defendant's
ri ght against double jeopardy[.]" WIner, 97 Hawai ‘i at 242-43,
35 P.3d at 759-60.

CONCLUSI ON
For the foregoing reasons, we affirmthe G rcuit Court
of the First GCrcuit's "Order Denying Motion to Dism ss for
Vi ol ati on of Doubl e Jeopardy."”
DATED: Honol ul u, Hawai ‘i, April 30, 2015.

Keith S. Shigetom,
f or Def endant - Appel | ant .

Associ ate Judge
Donn Fudo,
Deputy Prosecuting Attorney,
Cty and County of Honol ul u,
for Plaintiff-Appeellee. Associ ate Judge

5 Wth respect to whether options |ess severe than a mstrial were

avail able, the Circuit Court concluded that "neither a continuance nor a
further jury instruction would appropriately address the issue of an inmpartia
jury and its subsequent tainted verdict." Although Gouveia asserts that the
Circuit Court erred in granting a mstrial, he did not argue in the Circuit
Court, and does not argue on appeal, that the Circuit Court erred in failing
to consider options |l ess severe than a mstrial. W have no basis for
concluding that the Circuit Court erred in failing to use options |ess severe
than a mstrial.
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