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APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T

(Ewa Divi sion)
(CASE NO 1DTA-11-03535)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakamura, Chief Judge, and Foley and Reifurth, JJ.)

Def endant - Appel | ant Mark L. Richardson, Jr.
(Ri chardson) appeals from Judgnent entered on August 7, 2012, in
the District Court of the First Crcuit (Crcuit Court).! After
a bench trial, R chardson was convicted of operating a vehicle
under the influence of an intoxicant (OVU 1), in violation of
Hawai i Revi sed Statutes (HRS) § 291E-61(a)(3) (Supp. 2014).°?2

The Honorable David T. Wo, Jr. presided.
’HRS § 291E-61(a)(3) provides:

(a) A person commts the offense of operating a
vehi cl e under the influence of an intoxicant if the
person operates or assunes actual physical control of a
vehi cl e:
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On appeal, Richardson contends that: (1) the conpl aint
agai nst himwas defective; (2) the District Court failed to
conply with the requirenents of Tachi bana v. State, 79 Hawai ‘i
226, 900 P.2d 1293 (1995); (3) the District Court erred in
accepting the parties' evidentiary stipulation w thout first
conducting a colloquy with R chardson; (4) the District Court
erred in denying Richardson's notion to dismss for violation of
the speedy trial requirenents of Hawai ‘i Rul es of Penal Procedure
(HRPP) Rule 48 (2000); and (5) the District Court erred in
admtting the results of his breath test because: (a) the results
were obtained in violation of his Mranda rights; (b) Plaintiff-
Appel l ee State of Hawai ‘i (State) failed to lay a sufficient
foundation for adm ssion of the test results, in particular, by
failing to show conpliance with manufacturer's specifications in
operating the Intoxilyzer 8000 nodel used to obtain the breath
test results; (c) the District Court erred in taking judicial
notice that the Departnment of Health approved in witing the
| ntoxilyzer 8000 nodel as a breath al cohol testing instrunent and
the use of its internal standards as an accuracy verification
device; and (d) the District Court erred in denying his discovery
requests.

The State concedes error as to points 2 and 4. W
agree with the State's concession of error on these two points.
We al so conclude that Richardson's remaining points of error |ack
merit. W vacate Richardson's OVU I conviction, and we remand
the case with instructions that the District Court (1) determ ne
whet her the dism ssal pursuant to HRPP Rule 48 will be with or
wi thout prejudice and (2) enter findings in accordance with State
v. Estencion, 63 Haw. 264, 625 P.2d 1040 (1981), and State V.
Hern, 133 Hawai ‘i 59, 323 P.3d 1241 (App. 2013), in support of
its deci sion.

(3) Wth .08 or nore grans of al cohol per two
hundred ten liters of breath[.]

2
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We address the issues raised by R chardson as foll ows.

1. The State's conplaint agai nst R chardson was not
defective. The State filed a witten conplaint charging
Ri chardson with OVWU Il in violation of HRS § 291E-61(a)(1) and/or
(a)(3). However, the State decided not to proceed on the HRS
8§ 291E-61(a)(1) violation and therefore only read the portion of
the charge alleging the HRS 8 291E-61(a)(3) violation in its oral
recitation of the charge prior to trial. Contrary to
Ri chardson's claim this oral recitation did not constitute an
i nproper anmendnent of the charge.

We reject Richardson's claimthat the charge was
defective because its allegations were in the disjunctive. See
State v. Codiamat, 131 Hawai ‘i 220, 226-27, 317 P.3d 664, 670-71
(2013); State v. Vaimli, 134 Hawai ‘i 264, 272-73, 339 P.3d 1065,
1073-74 (App. 2014), cert. granted, No. SCWC-12-0000115, 2015 W
745351 (Feb. 20, 2015). W also reject Richardson's claimthat
the charge was defective because it failed to include the

statutory definition of "alcohol." State v. Turping, No. CAAP-
13- 0002957, 2015 W 792715 (Hawai ‘i App. Feb. 25, 2015).
2. W agree with the State's concession of error that

the District Court failed to conply with the requirenents of

Tachi bana. The District Court did not, prior to the start of
trial, provide R chardson with the pre-trial advisenment suggested
i n Tachi bana, see Tachi bana, 79 Hawai ‘i at 237 n.9, 900 P.2d at
1304 n.9, and later mandated in State v. Lewis, 94 Hawai ‘i 292,
297, 12 P.3d 1233, 1238 (2000). The District Court's "ultimate
col l oquy,"” the one required by Tachi bana, was deficient. See
Tachi bana, 79 Hawai ‘i at 236 n. 7, 900 P.2d at 1303 n. 7. The
District Court also failed to obtain an on-the-record wai ver from
Ri chardson hinself. See State v. Staley, 91 Hawai ‘i 275, 286-87,
982 P.2d 904, 915-16 (1999); State v. Hoang, 94 Hawai ‘i 271, 278,
12 P.3d 371, 378 (App. 2000). Richardson did not testify, and
the State does not argue that the District Court's error in
failing to conply wiwth the requirements of Tachi bana was
har m ess.

3. CGiting State v. Murray, 116 Hawai ‘i 3, 169 P.3d 955
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(2007), Richardson argues that the District Court erred in
accepting the parties' evidentiary stipulation wi thout first
conducting a colloquy with Richardson. Mirray, however, inposed
a colloquy requirenent where the defendant stipulated to an
essential elenent of the charged offense; Miurray did not hold
that the trial court nust engage the defendant in a colloquy for
every single stipulation agreed to by the parties. See id. at
10-14, 169 P.3d at 962-65. Here, the District Court's acceptance
of the evidentiary stipulation w thout conducting a colloquy with
Ri chardson did not constitute error under Mirray because

Ri chardson did not stipulate to an essential elenent of the OvU
of f ense.

Moreover, in Miurray, after invalidating the parties
stipulation to an essential element of the charged of fense
because the trial court failed to engage the defendant in a
col l oquy, the Hawai ‘i Suprene Court renmanded the case for new
trial. I1d. at 14, 21, 169 P.3d at 965, 973. Accordingly, the
i nval idation of a stipulation based on Murray does not result in
t he exclusion of the stipulated evidence in determ ning on appeal
whet her sufficient evidence was presented at trial.

4. The State concedes that the speedy trial
requi renents of HRPP Rule 48 were violated and that the District
Court erred in denying R chardson's notion to dism ss pursuant to
HRPP Rule 48. W agree with this concession of error, which
requires that Richardson's OVU I conviction be vacated and the
OVU | charge against himbe dismssed. On remand, the District
Court shall determ ne whether to dismss the OVWUI I charge with or
W t hout prejudice based on the violation of HRPP Rule 48. In
rendering its decision, the District Court shall consider the
factors set forth in Estencion, 63 Haw. at 269, 625 P.2d at 1044,
and shall "clearly articulate the effect of the Estencion factors
and any other factor it considered in rendering its decision."
Hern, 133 Hawai ‘i at 60-61, 63-65, 323 P.3d at 1242-43, 1245-47.

5. W reject Richardson's claimthat the District
Court erred in admtting the results of his breath test. The
breath test results were not obtained in violation of
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Ri chardson's Mranda rights. State v. Wn, 134 Hawai ‘i 59, 332
P.3d 661 (App. 2014), cert. granted, No. SCOAC-12-0000858, 2014 W
2881259 (Jun. 24, 2014). The State laid a sufficient foundation
for the adm ssion of the test results fromthe Intoxilyzer 8000;
the State sufficiently established the reliability of the test
results by denonstrating conpliance with the applicable
admnistrative rules, and it was not required to show conpliance

w th manufacturer specifications to lay a sufficient foundation
for the adm ssion of the test results. See State v. Hsu, No.
CAAP- 10- 0000214, 2013 W. 1919514, at *1-2 (Hawai ‘i App. My 9,
2013) (SDO). The District Court was authorized to take judicial
notice that the Departnment of Health approved the Intoxilyzer
8000 nodel as an breath al cohol testing instrunment and the use of
its internal standards as an accuracy verification device based
on certified docunents fromthe Departnment of Health on file with
the District Court. See Hawaii Rul es of Evidence Rule 201(b)
(1993); Hawai ‘i Admnistrative Rules 8 11-114-5 (1993). Finally,
Ri chardson fails to establish that the District Court erred in
denying his discovery requests. See HRPP Rule 16 (2011); State
v. Marsland, 71 Haw. 304, 308-09, 788 P.2d 1281, 1284 (1990).
.

Based on the foregoing, we vacate the District Court's
Judgnment with respect to R chardson's OVU | conviction, and we
remand the case with instructions that the District Court (1)
determ ne whether to dismss the OVU |l charge with or w thout
prejudi ce pursuant to HRPP Rule 48; and (2) consider the factors
set forth in Estencion and clearly articulate the effect of the
Estencion factors and any other factor it considered in rendering
its deci sion.

DATED: Honol ul u, Hawai ‘i, April 30, 2015.
On the briefs:

Ri chard L. Hol conb
f or Def endant - Appel | ant Chi ef Judge

St ephen K. Tsushima
Deputy Prosecuting Attorney
Cty and County of Honol ul u Associ at e Judge
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