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CPINION OF THE COURT BY FUJI SE, J.

In this appeal stemming froma crimnal prosecution,!?
we are asked to consider another pernutation of Crawford:?
Whet her the foundation for the adm ssion of business records
whi ch may be | aid by way of declaration under our rules of
evi dence nmust neet the |live testinony and cross-exam nation
requi renents of the Confrontation d ause.?

! Judgment was entered by the Circuit Court of the First Circuit

(Circuit Court). The Honorable Dexter D. Del Rosario presided over the trial
and entered the Judgnent.

2 Crawford v. Washington, 541 U.S. 36 (2004).

8 We note that, although Cruz purports to rely on the Confrontation

Cl ause of both the United States and the Hawai ‘i Constitutions, he makes no
(conti nued. ..)
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Backgr ound

This case arises out of sexual assaults commtted by
Def endant - Appel | ant Ubal do A. Cruz (Cruz) against his neighbor's
daughter (CW over three days in Cctober, 2009. At the tinme of
t hese assaults, Cruz was 49 years old and CWwas 15 years ol d.
The prosecution's theory of the case was based, in part, on
Cruz's phone calls to CWon her cellular tel ephone throughout the
t hree-nonth period of August, Septenber, and Oct ober of 2009.
To this end, the State filed, on May 10, 2010, a "Decl aration of
Cust odi an of Busi ness Records" (Custodian Declaration) created
and sworn to by the custodian of records for T-Mbile USA, Cruz's
carrier.

Cruz noved for an order excluding, anong other things,?*
"Testinonial or docunmentary evidence relating to T-Mobile
Tel ephone records [for a specified tel ephone nunber.®]" The
Circuit Court denied this request, but did not rule on Cruz's
argunent that the failure to call the custodian of records to

3. ..continued)
argument that a different analysis or result should obtain under the Hawai ‘i
Constitution. We therefore deem the argument waived

4 Cruz's motion al so sought exclusion of

(b) Testimonial or documentary evidence relating to
"m ssed calls" and "received calls" from an anonymous nunber
made to the conpl aining witness's cellular tel ephone between
Oct ober 23, 2009 and Oct ober 29, 2009

(c) Testimonial or documentary evidence relating to
twel ve (12) UNDATED voicemail nessages found in the
compl ai ning witness's cellular telephone.

(d) Testimonial or documentary evidence relating to
videos found in the conmplaining witnes's [sic] cellular
t el ephone depicting her singing and/or lip syncing to

certain songs.

On the first day of trial, the Circuit Court granted Cruz's notion with regard
to item (b) and denied the notion with regard to items (a) and (c). Cruz
wi t hdrew his motion as to item (d).

5 Def ense counsel later clarified that the tel ephone nunber included
in the motion was in error, that his intent was to exclude records for Cruz's
t el ephone number.
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testify at trial was a violation of Cruz's right to confront
under Crawford.
The foll ow ng day, the matter was taken up again as the

prosecution sought to introduce the records.

wil |

[ PROSECUTOR] : Your Honor, at this time, the State
introduce into evidence State's 19, which is a

certified copy of a declaration of custodian of records from
T- Mobil e USA, and State's 20, which are busi ness records
from T- Mobil e.

t hat
t hat

t hat

[CIRCU T COURT]: [Prosecutor], how will you establish
t hey are business records other than your statement
they are business records?

[ PROSECUTOR] : It's in the declaration from T-Mobile
t hese are business records.

[CIRCU T COURT]: And there's a stipulation to admt

the declaration of the custodian of records?

[ DEFENSE COUNSEL] : No, Your Honor, this was the basis

of our objection previously made in the motion in |imne.

[ PROSECUTOR] : And, Your Honor, this is offered

pursuant to Hawaii Rules of Evidence 902, sub (11).[% \hat

(11)

Hawai i Rul es of Evidence (HRE) Rule 902(11) reads:

Certified records of regularly conducted activity.
The original or a duplicate of a domestic or foreign
record of regularly conducted activity that would be
adm ssi bl e under rule 803(b)(6), if acconpanied by a
written declaration of its custodian or other
qualified person, certifying that the record was:

(A Made at or near the time of the occurrence of
the matters set forth by, or frominformation
transmtted by, a person with know edge of those
matters;

(B) Kept in the course of the regularly conducted
activity; and

(O Made by the regularly conducted activity as a
regul ar practice.

The decl aration shall be signed in a manner that, if
falsely made, would subject the nmaker to a crimna
penalty under the laws of the state or country where
the declaration is signed. A party intending to offer
a record into evidence under this paragraph shal
provi de reasonable notice in advance of trial, or
during trial if the court excuses pretrial notice on
good cause shown, of that intention to all adverse
parties, and shall make the record and declaration

(continued. . .)
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it is, it's a declaration of a custodian of records that
allows the State to admt these records in without bringing
the custodian into court.

[ DEFENSE COUNSEL]: Your Honor, the same basis for ny
objection. This is -- first of all, from what the State is
citing, | don't see anything that covers business records.
And in the contenplation of business records, under the
hearsay rule, what it requires is a custodi an of records
that would attest to the fact that these are business
records subject to cross-exam nation. Our motion in |imne
had not contenplated the fact that there would be a Crawford
violation in this case because we would be denied the
opportunity to cross-exam ne this custodian of records
regardi ng whet her or not --

[CIRCU T COURT]: How woul d this be a Crawford
vi ol ation?

[ DEFENSE COUNSEL] : Because we woul d not be able to
confront the custodian of records regarding what these
busi ness records are, how are they relevant in this
particular --

[CIRCU T COURT]: Is that the criteria for determ ning
whet her this is Crawford material ?

[ DEFENSE COUNSEL]: Your Honor, in determ ning whether
or not there's a violation of Crawford, the analysis would
be whet her or not the proffered evidence is testimonial in
nature. In this particular case, the declaration of the
cust odi an of records, because it's a declaration, would be
deemed testinonial in nature, and it would require that that

person be subject to prior cross-exam nation or

confrontation at |east, especially in light of the fact that
the State is trying to proffer evidence of telephone records
whi ch this custodian of records would be testifying to.

[ PROSECUTOR] : And, Your Honor, business records are

specifically excluded under Crawford.

[CIRCU T COURT]: Okay. Over objections, the court

will permt

The Crcuit Court admtted both the Custodi an Decl arati on and

Cruz's cell phone records (Phone Records) in evidence.

Cruz was found guilty as charged based, in part, on the

T- Mobi | e phone records and brings this tinely appeal.

(...continued)

W affirm

avail able for inspection sufficiently in advance of
their offer into evidence to provide an adverse party

with a fair opportunity to challenge them

4
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Di scussi on

The sol e issue presented in this appeal is whether the
Circuit Court erred when it admtted the Custodi an Decl aration
over Cruz's constitutional objection. Cruz does not argue that
the avernents in the Custodian Declaration were insufficient to
establish that the phone records were business records under HRE
803(b)(6). Rather, Cruz argues that the adm ssion of the self-
aut henti cati ng Custodi an Decl aration, was a violation of his
right to confront T-Mobile's custodian of records. "W answer
guestions of constitutional |aw by exercising our own i ndependent
constitutional judgnent based on the facts of the case. Thus, we
revi ew questions of constitutional |aw under the right/wong
standard." State v. Pratt, 127 Hawai ‘i 206, 212, 277 P.3d 300,
306 (2012) (citations and internal quotation marks omtted).

In Ctawford, the United States Suprene Court reaffirnmed
the crimnal defendant's right, under the Confrontation C ause of
the Sixth Amendnent to the United States Constitution, to
confront the w tnesses against himor her, holding that the
Confrontation C ause

applies to "witnesses" against the accused--in other words,
t hose who "bear testinmony." "Testimony," in turn, is
typically a solemn declaration or affirmati on made for the
purpose of establishing or proving some fact.

Various formul ati ons of this core class of
"testimonial" statements exist: "ex parte in-court testinony
or its functional equivalent--that is, material such as
affidavits, custodial exam nations, prior testimny that the
def endant was unable to cross-exam ne, or simlar pretrial
statements that declarants would reasonably expect to be
used prosecutorially,” "extrajudicial statements ...
contained in formalized testimonial materials, such as
affidavits, depositions, prior testimony, or confessions,"
"statements that were made under circumstances which woul d
|l ead an objective witness reasonably to believe that the
statement would be available for use at a later trial[.]"

Id. at 51-52 (citations and brackets omtted).
In Mel endez-Di az v. Massachusetts, 557 U S. 305 (2009),
arising out of a prosecution for drug offenses, the Court

exam ned "certificates of analysis" showing the results of the
forensic analysis performed on the seized substances. The Court
rejected the prosecution's argunent that these certificates were

5
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busi ness records because, even if regularly produced in the
course of their business, the anal ysts' business was to produce
evidence for trial and therefore the certificates were
testimonial. 557 U S. at 321-22. 1In doing so, the Court

poi ntedl y addressed what was only nmentioned in passing in

Crawf ord:

Respondent al so m sunderstands the relationship
bet ween the business-and-official-records hearsay exceptions
and the Confrontation Clause. As we stated in Crawford:
"Most of the hearsay exceptions covered statements that by
their nature were not testinonial--for exanmple, business
records or statements in furtherance of a conspiracy." 541
U.S., at 56, 124 S.Ct. 1354. Busi ness and public records
are generally adm ssible absent confrontation not because
they qualify under an exception to the hearsay rules, but
because--having been created for the adm nistration of an
entity's affairs and not for the purpose of establishing or
proving some fact at trial--they are not testinonial.

557 U.S. at 324. See also State v. Fitzwater, 122 Hawai ‘i 354,
365, 227 P.3d 520, 531 (2010) (applying the Mel endez-Di az
anal ysis to "speed check cards" that docunented the test results

of police vehicles' speedoneters and concl uding they coul d
qualify as non-testinonial business records). Pertinent to the
i ssue before us, the Mel endez-Di az court discussed a document
akin to the Custodian Certificate:

The dissent identifies a single class of evidence
whi ch, though prepared for use at trial, was traditionally
adm ssible: a clerk's certificate authenticating an
official record--or a copy thereof--for use as evidence
See post, at 2552 - 2553. But a clerk's authority in that
regard was narrowly circunscribed. He was permtted "to
certify to the correctness of a copy of a record kept in his
office," but had "no authority to furnish, as evidence for
the trial of a lawsuit, his interpretation of what the
record contains or shows, or to certify to its substance or
effect." State v. Wlson, 141 La. 404, 409, 75 So. 95, 97
(1917). See also State v. Chanmpion, 116 N.C. 987, 21 S.E.
700, 700-701 (1895); 5 J. Wgnore, Evidence § 1678 (3d ed.
1940). The dissent suggests that the fact that this
exception was "'narrowly circunmscribed' " makes no
difference. See post, at 2553. To the contrary, it makes
all the difference in the world. It shows that even the
line of cases establishing the one narrow exception the
di ssent has been able to identify sinmultaneously vindicates
the general rule applicable to the present case. A clerk
could by affidavit authenticate or provide a copy of an
ot herwi se admi ssible record, but could not do what the
anal ysts did here: <create a record for the sol e purpose of
provi di ng evidence agai nst a defendant.
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557 U.S. at 322-23. Consistent with this notion, federal courts
have uniformy held that an affidavit that serves to authenticate
a business record pursuant to Federal Rules of Evidence Rule 902
(11) is non-testinonial and adm ssible under the Confrontation
Clause. U.S. v. Yeley-Davis, 632 F.3d 673, 680 (10th Cr. 2011)
("we agree with other circuits who have held that certificates of

authenticity presented under Rule 902(11) are not testinonial.");
US. v. Mallory, 709 F. Supp. 2d 451, 454 (E.D. Va. 2010) ("Thus,
because it does not attenpt to describe or decipher the content

of the business record, it is plain, under Ml endez-D az, that

this declaration falls within the authenticati on exception and
t herefore does not trigger the confrontation right."); see also,
30B Fed. Prac. & Proc. Evid. 8 7034.1 at n.7 (2014 ed.)

The Custodi an Decl aration conplies with HRE 902(11):

I, Dom nick Kaserkie, hereby declare and affirm based
on information and belief that the following is true and
accurate to the best of my know edge

1. I am enpl oyed by T-Mobile USA, Inc. in the Law
Enf orcenment Rel ati ons Group

2. My duties include acting as a "custodian of
records" on behalf of T -Mobile USA, Inc

3. I am aut horized to represent T-Mobile USA, Inc.
for purposes of this proceeding.

4. T-Mobile USA, Inc. maintains records relating to
T- Mobil e USA. Inc. subscribers.

5. These records include identifying information
such as the name of the subscriber assigned to a specific
t el ephone number and call logs for a subscriber's telephone

nunber docunmenting both incom ng and outgoing calls made by
a T-Mobile USA, Inc. subscriber.

6. These records are made and kept in the regular
course of business at T-Mobile USA, Inc

7. These records are generated at or near the time
that a T -Mobile subscriber uses his cellular phone to make
or receive tel ephone calls.

8. These records are generated and mai ntai ned by
enpl oyees of T-Mobile USA. Inc

9. As part of my job, | have access to, and custody
of, these records.
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10. Pursuant to a subpoena, | retrieved true and
accurate copies of T-Mobile subscriber information
associated with MSISDN [Cruz's cell number].

11. T- Mobile USA, Inc. subsequently turned over a
copy of these records to the Honolulu Prosecutor's Office on
January 14, 2010.

12. The records provided to the Honol ulu
Prosecutor's Office consist of a true and accurate copy of
the records maintained by T-Mobile USA, Inc. for T-Mobile
subscri ber associated with MSISDN: [Cruz's cell number].

13. These records are kept in the course of
regul arly conducted activity at T-Mobile USA, Inc.; they are
made at or near the time of the acts or events described
therein; and they are made as part of the regular practice
of T-Mobile USA Inc.

I, Dom nick Kaserkie, declare under penalty of |aw
that the foregoing is true and correct to the best of ny
knowl edge

Cruz does not argue that the Custodian Declaration attests to
anyt hing other than the facts necessary to establish the
foundation of the T-Mbile records described therein as business
records of T-Mbile. Therefore, it was not a violation of the
Confrontation Clause to admt the Custodian Declaration into
evi dence.
Concl usi on

Based on the foregoing, we affirmthe April 11, 2012
Judgnent of Conviction and Probation Sentence of the Circuit
Court of the First Grcuit.
On the briefs:

Phyllis J. Hironaka,
Deputy Public Defender,
for Def edant - Appel | ant.

Brian R Vincent,

Deputy Prosecuting Attorney,
Cty and County of Honol ul u,
for Plaintiff-Appellee.





