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. Introduction

Thi s secondary appeal stens from Appel | ees- Appel | ees
County of Kaua‘i and County of Kaua‘i Pl anning Comm ssion's
(collectively, the Planning Comm ssion) revocation of Appellant-
Appel  ant M chael G Sheehan's (Sheehan) | and use permts due to
viol ations of enunerated permt conditions. Sheehan appeals from
a Judgnent filed on July 21, 2011, in the Grcuit Court of the
Fifth Grcuit (circuit court).® The circuit court entered
j udgnent agai nst Sheehan and in favor of the Pl anning Comm ssion
and I ntervenor-Appellee Hui Ho‘omalu i Ka ‘Aina (Hui), affirmng
inits entirety the Planning Conm ssion's "Findings of Fact,
Concl usi ons of Law, Decision and Order" (Conm ssion's FOF/ COL)

1 The Honorable Kathleen N. A. Wat anabe presided.
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that revoked four permts which authorized Sheehan to own and
operate a boatyard at the nouth of the Hanalei River on Kaua‘.

On appeal, Sheehan asserts that the circuit court erred
by (1) concluding that Sheehan failed to conply with the
conditions of his permts, thus triggering the Planning
Comm ssion's authority to revoke; (2) disregarding and ignoring
the deposition testinony of Planning Director |an Costa;
(3) concluding that Sheehan's constitutional rights were not
violated; (4) affirmng the Planning Conm ssion's decision to
revoke Sheehan's permts because the decision was contrary to the
reliable, probative, and substantial evidence on the whole
record; and (5) concluding that Hui had standing to intervene.

For the reasons stated below, we affirmthe Judgnent.
1. Background

Sheehan operated a boatyard on property | ocated on the
Hanal ei River in the County of Kaua‘i (Property) pursuant to four
permts issued by the Planning Conm ssion in 1987:2 Speci al
Managenent Area (SMA) Use Permt (U)87-8, Use Permt U 87-32,
Special Permt SP-87-9, and Cass IV Zoning Permt Z-1V-87-40
(collectively, the permits).® 1In its order approving the four
permts, the Planning Comm ssion enunerated thirteen (13)
conditions. O the thirteen conditions, the follow ng are
pertinent for this appeal:

2 The permits were originally issued to Sheehan and his ex-wife
Patricia W Sheehan. Patricia is no longer involved in the operation or
ownership of the boatyard and is not a party to this case.

8 The circuit court's FOF no. 7 provides

[ A Speci al Management Area (SMA)] Use Permit was required
since the property and proposed devel opment are within the
SMA. See ROA at 003236. A Special Permt was required
since portions of the property and proposed devel opment are
| ocated within the State Land Use Agricultural District and
such devel opment and use were not generally permtted in
that district. 1d. A Use Permit was required since
portions of the property are zoned Agricultural and Open
Districts and the proposal was not a permtted use in those
districts. 1d. A Class IV Zoning Permt was required as a
procedural requirement for issuance of a Use Permt. 1d.

2
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2. The followi ng conditions be resolved with the Public
Wor ks Department:
a. Al'l construction rmust conformto the

requi rements of the Flood Control Ordinance

é.. .Sdbnit plans for prelimnary review prior to
requiring building permt.

4. Approval of these permts shall be on a tenporary basis
and shall be reviewed after a one (1) year period by
the Pl anning Comm ssion. Should the [Department of
Transportation (DOT)] develop a |ong-range
solution/facility to acconnodate the commercial tour
boat operations at another | ocation, the Planning
Conm ssion reserves the right to modify conditions or
revoke the permts.

5. No new commerci al tour boat operations other than those
with existing [Departnment of Land and Natural Resources
(DLNR) ]/ DOT revocable permts shall be allowed to use
this facility. A listing of occupants of the proposed
baseyard shall be submitted to the Planning Departnent
for verification on a yearly basis. Any request for
boat or vessel substitution, additional boats, transfer
of revocable permits, increase in passenger capacity of
commerci al tour boat operations shall be subject to the
review of the Planning Comm ssion.

6. No | aunchi ng/ | andi ng of commercial boats fromthe river
side of the project site shall be all owed, unless
permtted by the State [ DOT].

8. The Comm ssion further reserves the right to require
additional parking stalls on site if deemed necessary.
At mi ni mum 100 parking stalls shall be provided
initially, and need not be paved unless required by the
Pl anni ng Comm ssion after the annual review, or sooner
if traffic hazards result.

12. The Planning Conmi ssion reserves the right to modify or
revoke these permts should unforeseen problenms arise
or should the applicant violate conditions of this
approval

In July 2007, in response to conplaints fromcomunity
menbers, the Kaua‘i County Pl anning Departnent (KPD) conducted a
field inspection* of the Property and issued a "Violation Notice"
(July Notice) to Sheehan. The July Notice noted viol ations of

4 Fromlate 2006 through 2007, the KPD conducted numerous field
inspections of the Property.
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Conditions 2, 5, 6, and 8, the triggering of Condition 4, and
recomended that the Pl anning Comm ssion i ssue an order to show
cause as to why Sheehan's permts should not be nodified,
amended, or revoked.

Subsequently, the Planning Conmm ssion issued an "Order
to Show Cause" (OSC) instructing Sheehan to appear at a hearing
before the Conmission.® |In the OSC, the Planning Comn ssion
described the alleged facts that the KPD contended denonstrate,
by a preponderance of the evidence,® that Sheehan viol at ed
Conditions 2, 5, 6, and 8 of his permts. The OSC provided that

[In violation of Condition 2, n]Jo current plans or building
permt applications have been subm tted, nor zoning or

buil ding permts issued for the many noted structures
presently existing within the boat baseyard facility. One
noted structure is being used as a dwelling. The placenent
of structures on the boat baseyard property without zoning
and building permits for such structures constitutes a

vi ol ation.

Staff notes that in October 1998, applicant had submtted
pl ans and applications for one of the noted un-permtted
storage structures. The [KPD] responded in writing on
12/17/98 that the application was inconplete and required
additional information. This requested information was
never resubmtted

[In regard to Condition 4, s]ince the Governors [sic]
closure of Hanal ei Commercial boating permts for access to
the Na Pali Coast, the [DOT], Harbors Division and DOT's
successor, DLNR, Departnment of Boating and Ocean Recreation
[ DBOR], which regul ates small boat harbor other than
Nawi | iwili and Port Allen, have permtted moorings and ranp
permts at Kikiaola small boat harbor, Port Allen Harbor and
Port Allen small boat harbor for such operators. No permts
for commercial moorings or ramp permts within Hanal ei Bay
have been issued to date other than Tenporary Mooring
Permits issued to the enjoined commercial boaters, Witey'
Captain Sundown and Ral ph Young. W th the provided

5 At the hearing, the KPD was the petitioner who held the burden of
demonstrating to the Planning Comm ssion that Sheehan violated the conditions
of his permits. See Rules of Practice and Procedures of the Planning
Comm ssion (1993) (Planning Conm ssion Rules) 88 1-6-1, -2, -11(b), --18, -109.

6 Section 1-6-17(b) of the Planning Comm ssion Rules provides

(b) Burden of Proof. Except as otherwi se provided by
law, the party initiating Comm ssion consideration shal
have the burden of proof, including the burden of producing
evidence as well as the burden of persuasion. The degree or
quantum of proof shall be a preponderance of the evidence

4
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alternate venues for access to the Napali Coast, the
Commi ssion has the right to amend, modify or revoke the
above referenced permts.

[In violation of Condition 5, blJoth [current commercia
operators using the boatyard] and their vessels, along with
t ender vessels, are not of the original identified entities
permtted thru DOT issued permts

[In violation of Condition 6, t]lhe identified commerci al

tour boat operators and/or the noted commercia

boats/vessel s operating out of the boat yard do not have
commerci al mooring or ranp permts issued fromthe managi ng
agency DLNR- DBOR. It is also noted that neither the DOT or
DLNR- DBOR agenci es have to date not [sic] extended the
launch and retrieve corridor to the canoe club facility from
t he Hanal ei River mouth.

[In regards to Condition 8, flield inspections on site and
review of the approved/permtted plot plan have been
conducted by the Departnent. Based on the current site
conditions and inplementation of parking stall size

st andards, the area being provided for the operation of the
facility provides for much |Iess than the m ni num one hundred
(100) parking stalls required.

The Pl anning Comm ssion referred the OSC to a hearing officer.
Cont ested hearings were held on fourteen (14) days

bet ween March and June 2009. On April 14, 2010, the hearing

of ficer issued his Proposed Findings of Fact, Conclusions of Law,

Recommended Deci sion and Order’ (hearing officer's FOF/ COL) which

concl uded that the Planning Departnent net its burden to

denonstrate by a preponderance of the evidence that Sheehan

violated Conditions 2, 5, 6, and 8, that Condition 4 was

7 Section 1-6-19(a) of the Planning Comm ssion Rules provides in
pertinent part

1-6-19 Post Hearing Procedures for Hearing Conducted
by Hearing Officer. (a) Recommendati on of hearing officer:

(1) Upon conpl etion of taking of the evidence, the
hearing officer shall prepare a report setting
for [sic] the proposed findings of fact,
conclusions of |law, the reasons therefore, and a
recommended order, and shall submt the report
of the proceeding to the Comm ssi on.

5
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triggered, and that the Planning Comm ssion could revoke the
permts pursuant to Conditions 4 and 12.

The Pl anni ng Comm ssion held a hearing to consider the
hearing officer's recomendations.® At the conclusion of the
heari ng, the Pl anni ng Comm ssion adopted the hearing officer's
FOF/COL inits entirety. On June 21, 2010, the Pl anning
Commi ssion issued its FOF/ COL, which in pertinent part concl uded

20. The Pl anni ng Conmi ssi on, based upon reliable
probative and substantial evidence on the record, concludes
that the Planning Department has nmet its burden of proving
by a preponderance of the evidence that [Sheehan] has
vi ol ated Condition 2 of the Permts

23. The various structures on the property, including a
dwel ling unit, and storage containers require a building
permt. [ Sheehan] does not have such building permt or
approval from the Conmm ssion.

30. The placement of two 12' x 8'6" x 40' mni storage
cont ai ners and Matson type storage containers, the stock
piling of mi scellaneous waste material . . . and the
construction of a wooden frame shed structure, without prior
Pl anni ng Comm ssi on revi ew and SMA approval, as required by
[ Hawai i Revi sed Statutes (HRS) 8§ 205A-29(b) (2001)], has
resulted not only in numerous violations of HRS Section
205A-28 [(2001)] and Section [10.0] of [Kauai's SMA Rul es],
but, by necessity, has resulted in the violation of
Condition 2 of the Permt since no required building permts
can be issued by the Department of Public Works without
prior SMA approval. (HRS Section 205A-29(b))

40. The Planning Comm ssion, based upon reliable,
probative and substantial evidence on the record, concludes
that the Planning Department has met its burden of proving
by a preponderance of the evidence, that the DOT has
devel oped a | ong-range solution/facility to accommdate the
comrercial tour boat operators at another |ocation and that,
therefore, the Planning comm ssion [sic] may lawfully
exercise its expressly reserved right [under Condition 4] to
modi fy conditions or revoke the permts

8 Section 1-6-19(e) of the Planning Comm ssion Rules provides in
pertinent part

(e) Comm ssion Action. (1) In the event no statement
of exceptions is filed, the Comm ssion may proceed to
reverse, nmodify, or adopt the recommendati ons of the hearing
of ficer.
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48. The Pl anning Comm ssion concludes that based upon
reliable, probative and substantial evidence on the record
that the Planning Departnment has met its burden of proving
by a preponderance of the evidence that [Sheehan] viol ated
Condition 5 of the Permts.

52. [Sheehan] violated this provision of Condition 5,
by all owi ng Hanal ei River Enterprises Inc., and/or Lady Ann
Tours, Inc., to use the subject facilities because these
compani es are not commercial tour boat operations that had
been i ssued DLNR revocable permts to operate out of Hanale
Bay on or before June 24, 1987, when the Sheehan Permts
were issued.

62. However, even, [sic] assum ng that Hanalei River
Enterprises Inc. and Lady Ann Tours, Inc. were conmmerci al
tour boat operations with existing DLNR/ DOT revocabl e
Permits as of June 24, 1987, [Sheehan] would have been
required by Condition 5 to submt a request to the Planning
Commi ssion for its review and approval in 2007, by
requesting substitution, additional boats, or transfer of
revocable Permts prior to allowing . . . these vessels to
use the subject boatyard facilities.

64. The Pl anning Conm ssion, based upon reliable
probative and substantial evidence on the record, concludes
that the Planning Department has met its burden of proving
by a preponderance of the evidence, that [Sheehan] failed to
comply with, and therefore, violated Condition 6 of the
Permts.

78. The Pl anning Comm ssion concludes that based upon
reliable, probative and substantial evidence on the record
the Planning Department has nmet its burden of proving by a
preponderance of the evidence that [Sheehan] has failed to
provide the "m ninmum 100 stalls" and therefore violated
Condition 8 of the Permits

81. [Sheehan's] contention that Condition 8 merely
requires that he provide sufficient "space" for 100 parking
stalls . . . is without merit. Condition 8 specifically
requires a mnimum of "100 parking stalls". The Planning
Comm ssion concludes that providing "space and plans for 100
parking stalls" does not satisfy the requirement for
actually providing "100 parking stalls".
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83.
pur suant

The Pl anning Comm ssion, therefore, concludes that
to its rights expressly reserved in Condition 12 of

the subject Permts, and it's [sic] inherent and inplied
authority as recognized by the Supreme Court of Hawaii in
[ Morgan v. Planning Dept., Cnty. of Kauai, 104 Hawai ‘i 173,

86 P.3d 982 (2004)], has the authority to nmodify or revoke
the subject Permts.

Consequently, pursuant to Conditions 4 and 12, the Planning

Comm ssi on revoked Sheehan's permits "[b]ased on [ Sheehan's]

continued violations of and non-conpliance with Conditions 2, 5,

6 and 8, and the fact that there no | onger appears to be a need

to continue this

boatyard operation[.]"

On July 15, 2010, Sheehan filed a Notice of Appeal to
the circuit court. Besides challenging the Planning Conmm ssion's

revocation of his permts, Sheehan argued that the decision to

revoke the permts violated Sheehan's due process and equal

protection rights, as well as the KPD s own procedures, and the

hearing officer's decision to allow Hui to intervene viol ated
section 1-4-1 of the Rules of Practice and Procedures of the
Pl anni ng Conmi ssion (1993) (Pl anni ng Comm ssion Rul es).

On May

27, 2011, the circuit court entered its

"Fi ndi ngs of Fact, Conclusions of Law and Order™ (circuit court's
FOF/ COL). The circuit court concluded the foll ow ng:

17.

Sheehan has not met his heavy burden of making a

convinci ng showing that the Comm ssion's decision to adopt
the Hearings Officer's Recommendati ons and to revoke the
Permits was unjust and unreasonabl e.

19.

The Comm ssion's exercise of discretion in revoking

the Permts was not arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted exercise of
di scretion.

22.

The Hearings Officer's findings of fact, all of

whi ch were adopted by the Comm ssion, were not clearly
erroneous in view of the reliable, probative and substantia
evidence on the whole record.

23.

The Conmm ssion's decision to revoke the Permts was

not clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record.

24.

This Court is not left with a firmand definite

conviction that a m stake has been made.
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36. The Comm ssion did not violate any constitutiona
provi sions by revoking the Permts.

37. The process involved in revoking the Permts did
not violate any constitutional provisions.

49. The Hearings Officer, vested with the discretion
and authority delegated to him by the Comm ssion, properly
permtted the Intervenor to intervene.

The circuit court also concluded that, as a matter of |aw,
Sheehan violated Conditions 2, 5, 6, and 8 of his permts,
Condition 4 was triggered, and the Comm ssion properly invoked
Condition 12. On July 21, 2011, the circuit court entered its
Judgnent affirmng the Planning Comm ssion's FOF/COL in its
entirety.

I11. Discussion

Sheehan contends the circuit court erred by affirmng
t he Pl anning Comm ssion's decision to revoke the permts,
concl udi ng the revocation of the permits did not violate
Sheehan's constitutional rights, and concluding the hearing
officer's decision to allow Hui to intervene was proper.

However, in his opening brief, Sheehan fails to
chal l enge any of the circuit court's FOFs beyond an assertion
that FOF nos. 47-129 do not consider certain deposition
testimony. Thus, Sheehan does not chall enge the accuracy of the
FOFs, just that the court allegedly did not afford proper weight
to particul ar evidence which Sheehan asserts is favorable to him
Sheehan al so does not chal l enge any of the Planning Comm ssion's
FOFs beyond a simlar argunent that the Comm ssion ignored the
sanme evidence allegedly favorable to Sheehan.

Sheehan asserts that he did not need to specifically
chal l enge any FOFs in his opening brief because he chall enged
sonme of the hearing officer's FOFs/CO.s before the Planning
Comm ssi on, he incorporated those sane argunments into his filings
with the circuit court, and the "vast majority” of the circuit
court's FOFs nerely reiterated the findings of the hearing

9
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officer. Despite Sheehan's contentions, Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(4) provides that "[w] here
appl i cabl e, each point [of error] shall also include the
following: . . . (C when the point involves a finding or
conclusion of the court or agency, either a quotation of the
finding or conclusion urged as error or reference to appended
findings and conclusions[.]" Sheehan failed to conply with HRAP
Rul e 28(b)(4)(C).

Wi | e nonconpliance with Rule 28 does not al ways result
in waiver of points of error or argunents, Marvin v. Pflueger,
127 Hawai ‘i 490, 496, 280 P.3d 88, 94 (2012), Sheehan does not
indirectly challenge the accuracy of any of the circuit court's
or Planning Comm ssion's FOFs. See id. at 497, 280 P.3d at 95
(" Though defendants do not directly cite FOF 104, they argue
t hroughout that adjudication of [one party's] rights affect
[ anot her party's] rights, thus challenging the finding of no
prejudice stated in FOF 104." (Footnote omtted)). Unchall enged
FOFs are binding on this court. Gkada Trucking Co. v. Bd. of
Wat er Supply, 97 Hawai ‘i 450, 458, 40 P.3d 73, 81 (2002).

Addi tional ly, Sheehan does not cite or quote any COLs
fromthe circuit court or the Planning Conm ssion in his points
of error section as required by HRAP Rule 28(b)(4)(C). However,
if the other sections of the opening brief provide the necessary
information, this court affords litigants the opportunity to have
their cases heard on the nerits where possible. Marvin, 127
Hawai ‘i at 496, 280 P.3d at 94. |In the argunent section of his
openi ng brief, Sheehan specifically challenges the circuit
court's COL nos. 32-34 (regarding Planning Director Costa's
declaration), cites to nos. 39 and 44-47 (constitutional
chal | enges) and nakes clear reference to nos. 22-30 (violation of
conditions), 35-38 (constitutional challenges), and 48-50
(intervenor). In his reply brief, Sheehan confirns his reference

10
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to these COLs.? There is no confusion that Sheehan is
chal I engi ng these COLs as evidenced by the fact that the Pl anning
Conmmi ssion and Hui were able to sufficiently provide this court
with a thorough response on the nerits. 1d. at 497-98, 280 P.3d
at 95-96. W therefore review Sheehan's contentions in this
regard.

As a secondary appeal,

[t]he standard of review is one in which this court nust
determ ne whether the circuit court was right or wrong in
its decision, applying the standards set forth in HRS § 91-
14(g) to the agency's decision. This court's reviewis
further qualified by the principle that the agency's
decision carries a presunption of validity and appell ant has
the heavy burden of making a convincing showing that the
decision is invalid because it is unjust and unreasonable in
its consequences.

HRS § 91-14(g) (1993) enumerates the standards of
review applicable to an agency appeal and provides:
Upon review of the record the court may affirmthe

deci sion of the agency or remand the case with
instructions for further proceedings; or it may reverse
or modi fy the decision and order if the substantia
rights of the petitioners may have been prejudiced
because the adm nistrative findings, conclusions,

deci sions, or orders are:

(1) In violation of constitutional or statutory
provi sions; or

(3) Made upon unl awful procedure; or

(4) Affected by other error of |law, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted exercise
of discretion.

A COL that presents m xed questions of fact and law is
revi ewed under the clearly erroneous standard because
the conclusion is dependent upon the facts and
circunstances of the particular case. When m xed
questions of |law and fact are presented, an appellate
court nmust give deference to the agency's expertise and
experience in the particular field. [T]he court should
not substitute its own judgment for that of the agency.

® In his reply brief, Sheehan identifies circuit court's COL nos. 22-29
and 32-50 as the ones he challenged in his opening brief.

11
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Curtis v. Bd. of Appeals, Cnty. of Hawai ‘i, 90 Hawai ‘i 384,
392-93, 978 P.2d 822, 830-31 (1999) (enphasis added) (citations
and internal quotation marks omtted).

In addition, "[i]f a finding is not properly attacked,
it is binding; and any conclusion which follows fromit and is a
correct statenment of lawis valid." Kawamata Farns, Inc. v.
United Agri Prods., 86 Hawai ‘i 214, 252, 948 P.2d 1055, 1093
(1997) (citation and internal quotation marks omtted). As such,
any conclusions which flow fromthe circuit court's and the
Pl anni ng Conm ssion's unchal | enged FOFs, and are correct
statenents of law, are not in error.

Based on the foregoing considerations, our reviewis
limted to whet her Sheehan has denonstrated that the unchal |l enged
FOFs do not support violations of the permt conditions such that
t he Pl anni ng Comm ssion's concl usions and resulting revocation
are clearly erroneous; whether Sheehan has denonstrated that the
revocation viol ated Sheehan's constitutional rights; and whet her
the hearing officer erred in allowing Hui to intervene.?°

A. Violation of Conditions and Revocation of Pernmits

Sheehan contends that the circuit court erred in
affirmng the Planning Conm ssion's revocation of his permts
because he did not violate Conditions 2, 5, 6, and 8 of the
permts, Condition 4 was not triggered, and a conclusion to the
contrary is counter to the reliable, probative, and substanti al
evi dence on the whole record. Specifically, Sheehan argues that
the circuit court, the Planning Conm ssion, and the hearing
of ficer ignored evidence in his favor.

The circuit court's COL nos. 22-30 provide that (1) the
hearing officer's findings of fact were not clearly erroneous;
(2) the Planning Conmmi ssion's decision to revoke the permts was
not clearly erroneous; (3) the circuit court did not have a firm
conviction that a m stake was nmade; and (4) that as a matter of

10 The Pl anning Conm ssion did not issue COLs related to Sheehan's

arguments on appeal regarding alleged violations of his constitutional rights
or that the hearing officer erred in allowing Hui to intervene.

12
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| aw, Sheehan failed to conply with Conditions 2, 5, 6, and 8,
Condition 4 was triggered, and the Planning Conm ssion properly
i nvoked Condition 12.

Condition 12 of the permts reserved "the right to
nmodi fy or revoke these permts should unforeseen problens arise
or should the applicant violate conditions of this approval."
Sheehan's | one argunent against the application of Condition 12
is that the KPD did not assert unforeseen problens had arisen so
as to trigger Condition 12. However, the plain | anguage of
Condition 12 provides for the alternative situation where
Condition 12 can be used to revoke the permts when other
condi tions have been violated. Thus, per Condition 12, if any of
t he Pl anni ng Comm ssion's concl usions that Sheehan violated a
condition of his permts are not clearly erroneous, the
revocation of the permts was proper.

1. Planning Director Costa's Deposition

Sheehan' s argunents on appeal depend to a | arge degree
on his contention that the circuit court, Planning Comm ssion,
and hearing officer conpletely ignored Planning Director Costa's
deposition testinony and instead relied on his oral testinony at
the hearing. Sheehan contends it was error for the Planning
Comm ssion and hearing officer not to treat Costa's deposition
testimony as concl usi ve evidence whi ch Sheehan al |l eges
establishes he did not violate the conditions of the permts.
Yet, in COL nos. 32-34, the circuit court held that

32. It would have been inproper for the Hearings
Officer to have given greater weight to [Planning Director]
Costa's deposition testinony, which was hearsay and not
subject to cross-exam nation, than to the testimony of live
wi t nesses, including that of Costa, who were subject to
cross-exam nation at the OSC hearing.

33. Sheehan opened the door to potentially inconsistent
deposition and hearing testimony by voluntarily calling
Costa as a witness at the OSC hearing after he had deposed
him prior to the OSC hearing

34. Furthermore, Sheehan, by failing to contest Costa's
hearing testimny either during or after the OSC hearing,
wai ved any objection to and his right to challenge on appeal
Costa's testinony at the OSC hearing that was at odds with
Costa's deposition testinony.

13
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Thus, as an initial issue, we nust determ ne whether the circuit
court erred in determning the proper weight afforded Costa's
deposition. These conclusions of |aw are not binding on this
court and are freely reviewable. Nani Koolau Co. v. K& M
Const., Inc., 5 Haw. App. 137, 141, 681 P.2d 580, 585 (1984).

Sheehan asserts that the circuit court's COL no. 33 1is
erroneous because he did not assune the risk that Planning
Director Costa would provide different testinony than his
deposition and Sheehan was forced to call Costa as a w tness
because the hearing officer ignored the deposition evidence in
consi deri ng Sheehan's notion to dism ss.! Sheehan's contentions
are unavailing. |[|f Sheehan wanted to sinply read the deposition
into testinony at the contested hearing, section 1-6-17(g) of the
Pl anni ng Conm ssion Rules permtted the adm ssion of prepared
testinmony. Instead, he called Costa to testify. Costa was
subject to questioning by all parties. Planning Comm ssion Rul es
88 1-6-11(b), (i). Sheehan could have inpeached his witness with
the prior deposition. See Pl anning Comm ssion Rules 88 1-6-
11(b), (i). COL no. 33 is not in error.

Sheehan contends COL no. 34 is erroneous because he has
consistently chall enged the hearing officer's decision to ignore
Planning Director Costa's deposition testinony. However, besides
not objecting to Costa's oral testinony at the contested hearing
(he called Costa as a witness) and his failure to i npeach Costa,
Sheehan did not assert to the Planning Comm ssion that Costa's
oral testinony was inadm ssible; Sheehan only argued that the
deposition testinony was a part of Costa's testinony that nust be
considered. At the hearing before the Planning Conmm ssion on
whet her to adopt the hearing officer's FOF/ COL, Sheehan's counsel
stated that "[Planning Director Costa' s deposition] is testinony,

' I'nits unchallenged FOFs nos. 30-32, the circuit court found that
Sheehan deposed Pl anning Director Costa prior to the contested hearings, only
Sheehan's counsel asked questions of Costa at the deposition, Sheehan
voluntarily called Costa to testify at the hearings, and Sheehan did not
attenmpt to inpeach Costa with his prior deposition testinony during the
contested hearings.
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it is probative, it gets the sane weight as his testinony at the
contested case proceeding. And in fact M. Costa's testinony
doesn't change." (Enphasis added). Thus, any argunment that the
hearing officer should have ignored Costa's oral testinony
because it was at odds with his deposition is waived. COL no. 34
is not error.

Sheehan further argues that Planning Director Costa's
deposition anounts to a party adm ssion binding the KPD to a
position that Sheehan did not violate the conditions of his
permts and Condition 4 had not been triggered, thus precluding
t he Comm ssion's concl usion otherw se. Sheehan asserts that
because the deposition was binding on the KPD, it is not
hearsay!® and it is the KPD's burden to explain any disparity
despite the fact that Sheehan requested deposing Costa and call ed
himas a w tness.

However, this argunent is without nerit. First, we
note that before the circuit court, Sheehan admtted that the
Pl anni ng Conm ssi on was not bound by the testinony of Planning
Director Costa. Sheehan does not dispute COL no. 35 which
provides that the trier of fact, in this case the hearing
officer, had the discretion to assess the credibility of
w tnesses and the weight to be given their testinony.

Second, we note that before the Planning Comm ssion,
Sheehan asserted that Costa's deposition and oral testinony were
consistent. Plus, review of the deposition reveals that Costa
specifically denied that he concluded Sheehan was not in
viol ation of the conditions of his permts, nmerely acknow edged
that sonme of the evidence submtted appeared to show Sheehan
conplied with certain conditions, and that, in his personal

12 sSheehan chal l enges the notion in COL no. 32 that Costa was not
subject to cross-exam nation at his deposition, essentially arguing that
Sheehan shoul d not be punished because Hui and the KPD chose not to
cross-exam ne. But Sheehan only makes this point to claimthat neither Hui nor
the Planning Comm ssion can challenge the adm ssibility of the deposition.

The deposition was taken into evidence by the hearing officer and the circuit
court did not conclude that Costa's deposition was inadm ssible. The
adm ssibility of Costa's deposition is not at issue.
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opinion, Condition 4 was not triggered. Even if Costa could bind
the KPD, his personal conclusion regarding Condition 4 is not
di spositive regarding the propriety of revocation under Condition
12.

As not ed above, Sheehan has wai ved any argunent that
Planning Director Costa's deposition should be considered at the
expense of inconsistent oral testinony. Costa's deposition is
not presunptively conclusive and binding on the hearing officer,
Pl anni ng Conm ssion, or this court. It is not disputed that it
was within the hearing officer's and the Pl anning Conm ssion's
di scretion to weigh the evidence.

2. Condition 2

Sheehan argues that the evidence denonstrates he did
not violate Condition 2. Condition 2 provides

2. The followi ng conditions be resolved with the Public
Wor ks Department:

a. All construction nust conformto the requirements of
the Flood Control Ordinance.

c. Submt plans for prelimnary review prior to
requiring building permt.

Sheehan contends that Costa's deposition provides that,
as witten, Condition 2 gave authority to the Public Wrks
Department (PWD) to determ ne conpliance. Sheehan argues that he
was in the process of working with the PWD to resol ve any
rel evant issues. Sheehan further asserts that Costa admtted
during deposition that a letter fromthe PWD indicating that
Sheehan was in conpliance would satisfy Condition 2. However,
the entirety of the evidence, even Costa's deposition,
denonstrates that Sheehan msinterprets the evidence, and that
t he Pl anni ng Comm ssion's concl usion that Sheehan vi ol ated
Condition 2 was not clearly erroneous.

The Pl anni ng Comm ssion and hearing officer concl uded
t hat because Sheehan did not currently have permts for the
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structures located on the Property,®® and could not get building
permts wthout SMA approval, which Sheehan had not sought from
t he Pl anni ng Conmi ssion, ** Sheehan was in violation of Condition
2 and could not be in conpliance. Therefore, the focus was on
whether, in the twenty years since issuance of the permts,
Sheehan had obtained the required building permts, not his new
effort to conply.?®

The text of Condition 2 requires Sheehan to resolve
Condition 2a and ¢ with the PWD. However, Planning Director
Costa testified at the hearing that Condition 2 requires Sheehan
to obtain a building permt and get the required inspections to
render the permt process conpleted to the satisfaction of the
KPD, not sinply begin the process to obtain building permts.
Coastal Zone Managenent |nspector Leslie MInes (CZM I nspector
MInes) further testified that all building permt applications
require review by the KPD. The Pl anni ng Comm ssi on noted that

13 Sheehan does not appear to contest that the structures on the

Property required building permts.

4 The Planning Comm ssion concluded that "[t]he placement of two 12' X

8'6" X 40' m ni storage containers and Matson type storage containers, the
stock piling of m scell aneous waste material, including concrete ruble, |unber
and meter scrape and the construction a wooden frame shed structure”
constituted "devel opnent” within HRS Chapter 205A and the SMA Rul es and
Regul ati ons of the County of Kaua‘i (1993) (SMA Rul es) and Sheehan's failure
to obtain SMA approval amounted to violations of the SMA Rules. Sheehan
asserts that there is no evidence in the record that a second SMA Use Permt
was required for the added structures. Notwithstanding Sheehan's contentions
and the accuracy of the Planning Comm ssion's COL that the structures
constitute "devel opnent”, the identified structures were not part of the
original SMA Use Permt, the County of Kauai's SMA rules require that "[a]ny
person proposing a use, activity, or operation" within an SMA file for an
assessment as to whether further SMA review is required, SMA Rules 88 7.1, .2
.3, and it is undisputed Sheehan did not seek approval before placing the
structures on the Property. Wthout the requisite determ nation, no county
department may issue other permts. SMA Rules § 10.0.

15 Sheehan does not dispute that he was warned in 1993 that he needed
to obtain building permts for some of the pertinent structures on the
Property, it was not until five years |later that Sheehan applied for the
proper permits fromthe PWD, he did not conplete the process due to his
failure to file sufficient information, and he did not renew pursuit of
applicable permits until 2008, after issuance of the OSC
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former-Planning Director Avery Youn (Pl anning Director Youn)?®®
testified that any structure in the flood zone nust be cleared by
the PWD and then confirmed by the KPD

Planning Director Costa's deposition testinony does not
refute the above. The deposition testinony cited by Sheehan
sinply acknow edged that the PWD is responsible for deciding
whet her Sheehan conplies, and that docunents fromthe PWD
provi di ng that Sheehan was in conpliance with Condition 2 woul d
satisfy the condition. However, Costa also testified during his
deposition that the KPD was not dependent on the PWD s concl usion
to determne if Sheehan conplied. Further, Sheehan did not
obt ai n docunentation fromthe PW that states Sheehan was in
conpliance. Sheehan argues that a January 23, 2009 letter from
Dougl as Hai gh, Chief of the Building Department of the PWD,
states he was in conpliance. However, the portion of the letter
quoted by Sheehan nerely provides that the PW had not issued a
noti ce of violation because Sheehan had a pendi ng application due
to his renewed pursuit of permts. This does not show the PWD
determ ned Sheehan was in conpliance with Condition 2.

Sheehan has not denonstrated the Pl anning Conmi ssion's
concl usi on that Sheehan violated Condition 2 was clearly
erroneous.

3. Condition 5

Sheehan contends that the evidence denonstrates he did
not violate Condition 5. Condition 5 provides

5. No new commerci al tour boat operations other than those
with existing DLNR/ DOT revocable permts shall be
allowed to use this facility. A listing of occupants
of the proposed baseyard shall be submtted to the
Pl anni ng Department for verification on a yearly basis.
Any request for boat or vessel substitution, additiona
boats, transfer of revocable permts, increase in
passenger capacity of commercial tour boat operations
shall be subject to the review of the Planning
Conm ssi on.

1 Youn was the Planning Director at the time Sheehan was issued his
permts in 1987
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The Pl anni ng Comm ssi on concl uded t hat Sheehan violated all three
clauses of Condition 5: (1) he all owed new commercial tour boat
operations other than those who possessed DLNR/ DOT revocabl e
permts at the tinme of issuance of Sheehan's permts; (2) he
failed to provide a list of occupants of the boatyard on a yearly
basis; and (3) he failed to obtain approval of any boat or vessel
substitution, additional boats, or transfer of permts.

Sheehan asserts that his two current occupants (Bal
Hai Charters, Inc. and Lady Ann Tours, Inc.) are entities that
had exi sting DLNR/ DOT revocable permts as required by Condition
5, and the current owners obtained the original permts through
transfer of the entity. Al so, Sheehan contends that the plain
| anguage of Condition 5 only requires Sheehan to submt lists of
occupants on a yearly basis and informthe Pl anni ng Comm ssion of
boat changes or permt transfers subject to the Comm ssion's
review, not review and approval.

Sheehan contends that Planning Director Costa testified
in his deposition that Sheehan provi ded docunents denonstrating
conpliance wwth Condition 5 and all that is required to satisfy

Condition 5 is review, not approval. However, while Costa
acknow edged Condition 5 only states "review' and not "review and
approval ", Costa testified that when "review' is used, the

Comm ssi on does not just review for no reason, but to approve.
Planning Director Youn further testified that it was his

under standing "review' probably neans "review and approval ."
This isinline wwth the use of the word "request” in Condition
5.

Sheehan al so contends that because Costa testified at
the hearing that he was not aware of a procedure by which one
could file a request for boat or vessel substitution, the
Pl anni ng Comm ssi on cannot hold Sheehan's failure to conply
against him However, the fact remai ns uncontested that neither
Sheehan nor the two occupants attenpted to file any docunentation
that could constitute a request for transfer of permts.
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Further, even assumng that the permts could be
transferred wi thout approval of a permtting agency, there is no
evidence that the permts were transferred in this case. Sheehan
cites his 1987 original list of permtted commercial boat
operators which identifies Bali Hai Charters and Lady Ann Crui ses
as permttees. However, Sheehan offers no substantive argunent
agai nst, and does not challenge, the circuit court's FOFs that:

83. According to a list of valid commercial permttees
in operation as of September 30, 1988, Peter Favre was the
permttee for Bali Hai Charters, and Don and Ann Moses were
the permttees for Lady Ann Cruises, Inc. See ROA at
003201-003203.

84. The DOT has not issued any permts for commercia
vessel operations since October 1, 1998. See ROA at 003201-
003203.

85. The entity known as Hanal ei River Enterprises, dba
Bali Hai Charters and owned by Sheehan, was not |isted as
one of the tour boat operators operating in Hanalei Bay in
the late 1980's [sic]. See ROA at 001048.

89. The entity known as Lady Ann Tours, Inc., dba
Napal i Expl orer and owned by Mary Kagawa- Garcia, was not
listed as one of the tour boat operators operating in
Hanal ei Bay in the late 1980's [sic]. See ROA at 001047-
001048.

Sheehan offers no evidence refuting CZM I nspector Ml nes's
testinmony that the original Bali Hai Charters was involuntary

di ssolved in 1991, whereas Sheehan's Hanal ei R ver Enterprises
was involuntarily dissolved in 2004, reinstated in 2005, and
subsequently rebranded as Bali Hai Charters the sanme year.
Further, Sheehan does not explain the difference in nanmes between
Lady Ann Cruises (on the first list) and the current occupant,
Lady Ann Tours. Notably, Sheehan does not cite to any permts
involved in this case. Sheehan has not denonstrated that the

Pl anni ng Conmi ssion's conclusions are clearly erroneous.

Lastly, Sheehan argues that because he submtted lists
in 1988 and 1989 that contained hand-witten substitutions of
permttees, the Planning Conm ssion cannot contend Sheehan is now
in violation of Condition 5. However, Sheehan cites no authority
for an estoppel or waiver argunent. \Wether Sheehan's previous
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lists fromnearly twenty years prior were conpliant is irrelevant
as the Planning Conm ssion determned his current |list was not.
It is understandable that the Planning Conm ssion would view a
list that contains no original permttees as violative of
Condi tion 5.

The Pl anning Comm ssion did not clearly err in
concl udi ng that Sheehan viol ated Condition 5.

Because the Pl anning Conmm ssion was not clearly
erroneous in concluding that Sheehan violated Conditions 2 and 5
of his permts, the Planning Comm ssion did not err in revoking
the permts under Condition 12 and the circuit court was correct
in so ruling. W need not review Sheehan's renai ning argunents
regarding all eged violations of other conditions or the
triggering of Condition 4.

B. Constitutional Cains

Sheehan contends that the circuit court erred in
concl uding that neither the Planning Comm ssion's decision to
revoke the permts nor the process utilized violated Sheehan's

due process or equal protection rights. "A COL is not binding
upon an appellate court and is freely reviewable for its
correctness.” Anfac, Inc. v. Wiikiki Beachconber Inv. Co., 74

Haw. 85, 119, 839 P.2d 10, 28 (1992).

1. Due Process

Sheehan asserts his due process rights were violated
because he was not given an opportunity to respond before the
Pl anni ng Conmi ssion issued its OSC, the hearing officer denied a
purported notion for summary judgnent despite the clear
deposition testinony of Planning Director Costa,!” and his
permts were nodified without notice or hearing. Sheehan cites
no |l egal authority to support his clainms, and also fails to
provide any citation to constitutional provisions, state or

17 Sheehan cites no authority to support the notion that a notion for
summary judgment or a nmotion to dism ss the OSC is an appropriate notion at a
contested hearing before the Planning Comm ssion, or in what circunmstances it
shoul d be granted.
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federal, under which he asserts his rights have been viol ated, as
requi red by HRAP Rule 28(b)(7) and (8). Failure to conply with
HRAP Rul e 28 constitutes waiver of the argunments. HRAP Rule
28(b)(7); Kamaka v. Goodsill Anderson Quinn & Stifel, 117 Hawai ‘i
92, 111, 176 P.3d 91, 110 (2008) (holding that where an appell ant
fails to properly raise a point on appeal and does not cite to
rel evant authority, the court can disregard the argunent).

Even consi dering Sheehan's argunents, he has not
presented a sufficient due process claim In COL nos. 44-46, the
circuit concluded that Sheehan's due process rights were not
vi ol ated because he was given anple notice and an opportunity to
be nmeaningfully heard. It is unchallenged that Sheehan received
the July Notice, submtted docunents in response to the July
Notice and the OSC, and participated fully in the contested
heari ng before the hearing officer and the Pl anni ng Comm ssi on.
Sheehan does not cite any rule or procedure that the Planning
Commi ssion has purportedly violated.

Sheehan has not denonstrated that the Planning
Comm ssion violated his due process rights.

2. Equal Protection

Sheehan contends that both his state and federal equal
protection rights were viol ated because he was treated
differently than other permttees. Sheehan cites no |egal
authority to support his clains as required by HRAP Rul e
28(b)(7). Failure to conply with HRAP Rul e 28 constitutes waiver
of the argunments. HRAP Rule 28(b)(7); Kamaka, 117 Hawai ‘i at
111, 176 P.3d at 110.

Even consi dering Sheehan's general equal protection
cl ai ms, Sheehan has not made a neritorious argunent. In COL nos.
38-39, the circuit court concluded that Sheehan did not assert a
cogni zabl e equal protection claimand failed to present any
specific, credible evidence of actual differences in any decision
involving simlarly situated permttees. Sheehan acknow edges in
hi s opening brief that he nmust denonstrate he was treated
differently fromsimlarly situated persons. Mhiai v. Suwa, 69

22



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Haw. 349, 360-61, 742 P.2d 359, 368 (1987). Sheehan cites only
to testinony from Coastal Zone Managenent Pl anner M chael Laureta
that, in Laureta's opinion, the KPD did not respond to Sheehan's
filings in response to the July Notice and the OSC in the sane
manner as it responded to other permttees. Thus, Sheehan has
presented no substantive evidence of other simlarly situated
persons who were not subject to an OSC for simlar violations or
whose permts were not revoked in simlar circunstances. The
circuit court was not erroneous.

Furt her, Sheehan does not offer a substantive argunent
agai nst the follow ng COLs

40. Even if Sheehan could show some inconsistency,
"[al] claimthat an adm nistrative agency has made different

decisions in different cases, in different years, does not
give rise to a claimfor relief on equal protection
grounds. " See Seven Star, Inc. v. United States, 873 F.2d

225, 227 (9th Cir. 1989).

41. "[Municipal decisions are presunptively
constitutional and, therefore, need only be rationally
related to a legitimte state interest, unless the
di stinctive treatment of the party involves either a
fundamental right or a suspect classification." Del Monte
Dunes v. Monterey, 920 F.2d 1496, 1508 (9th Cir. 1990)
(citations omtted).

42. Sheehan's equal protection argunent is subject to
the rational basis review because neither a suspect
classification nor a fundamental right is inplicated.

43. The Comm ssion's decision to revoke the Permts was
directly related to the legitinmate State interest in
protecting Hawaii's shoreline.

Sheehan has not denonstrated the Pl anni ng Conm ssion

violated his equal protection rights.
C. Intervenor

Sheehan argues that the circuit court erred in
concluding that the hearing officer properly allowed Hui to
intervene in the contested hearing. Pursuant to Chapter 4 of the
Pl anni ng Conm ssion Rules, Hui filed a petition to intervene in
the OSC hearing.!® Sheehan does not dispute that the hearing

¥ Inits petition, Hui self-identifies that "[o]ur organization was
founded in 1985 to address the inpacts of illegal activities on the
traditional, cultural and subsistence practices of the |awai‘a and mahi ‘ai of
moku Hal el e‘a. "
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of ficer had the discretion to grant Hui's notion to intervene.
| nst ead, Sheehan solely argues that Hui does not possess the
requisite interest in the proceeding to justify intervention.
Sheehan contends that the hearing officer erred because
Pl anni ng Conm ssion Rules 8§ 1-4-1(a) requires that the intervenor
denonstrate that they wll be "so directly and i medi ately
af fected by the proposed project that their interest in the
proceedings is clearly distinguishable fromthat of the general
public[.]" However, Planning Comm ssion Rules 8§ 1-4-1(b) permts
"[a]ll other persons” to apply in witing for |leave to intervene.
Thus, assum ng arguendo Hui | acked a sufficient interest under
subsection (a), Hui was not precluded frompetitioning to
i ntervene by the Planning Conmm ssion Rules. Sheehan's contention
is thus without nerit.
| V. Concl usion
For the foregoing reasons we affirmthe Judgnent filed
on July 21, 2011, in the Crcuit Court of the Fifth Crcuit.
DATED: Honol ul u, Hawai ‘i, Cctober 17, 2014.
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