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NO. CAAP- 13- 0005130
| N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWA ‘|
DANA E. VI NCENT, Plaintiff-Appellee, v.

JACQUELI NE CLOUSE, Defendant-Appellant, and
JOHN DOES, 1-20, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 10-1-2336)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J., Reifurth and G noza, JJ.)

Def endant - Appel | ant Jacquel i ne C ouse (C ouse) appeals
fromthe Septenber 18, 2013 "Order Ganting Plaintiff Dana [E.]
Vincent's Motion for Partial Summary Judgnent as to Liability,
Filed on January 11, 2013," (Summary Judgnment Order) entered in
the Circuit Court of the First Circuit® (circuit court). This
case arises froma notor vehicle accident in which both parties
deny liability.

| . BACKGROUND

Parties substantially dispute all the facts in this
case. On April 29, 2008, Plaintiff-Appellee Dana E. Vincent
(Vincent) was driving her 1999 Ford Escort vehicle from her
wor kpl ace, a Taco Bell restaurant in Kane‘ohe, Hawai‘i. Vincent
was exiting the workplace parking | ot and attenpting to nmake a
| eft turn onto Kanehaneha H ghway. That section of the highway
has two | anes headi ng north towards Kahuku, two sout hbound | anes,

! The Honorabl e Rhonda A. Nishinmura presided.
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and a "turning lane" (also referred to as the "suicide | ane")

bet ween t he northbound and sout hbound | anes to allow cars in that
lane to turn left fromeither direction. Al ong both sides of
Kanehanmeha Hi ghway signs stating "center |ane, [two-way] turn"
are placed at intervals.

The Mdtor Vehicle Accident Report includes the
foll ow ng description of the accident: "[C ouse] driving in the
m ddle | ane to make left turn struck by [Vincent] exiting driving
onto [ Kanehaneha] Hwy. crossing two | anes of [Kanehaneha] Hwy. to
make left turn. [Vincent] attenpting to get onto [Kanehaneha]
Hw. and go northbound. "

Vi ncent said she was attenpting to nake a |left hand
turn fromthe workplace parking ot and two drivers in the
sout hbound | anes halted their vehicles and waved her through.

Cl ouse said that she had been driving her vehicle, a 2001 Honda
Cvic, down the turning | ane at a speed of between five and ten
m | es per hour when she "got hit." C ouse's expert accident
reconstruction witness, Brad M Wng (Wng) stated that he

beli eved Cl ouse was traveling between 10 and 15 mles per hour
and Vincent was noving at between 7 to 10 m | es per hour.
Vincent's expert witness, John E. Miuse (Mise) said he believed

Cl ouse was noving at between 15 and 20 mles per hour. The speed
limt for that part of Kanehaneha Hi ghway is 25 mles per hour.

Cl ouse said she drove down the turning lane in order to
"turn left at the Benjam n Moore paint store.” Couse said she
di d not know how | ong she was driving in the turning | ane, but
that it was "the distance fromthe Shell station to the entrance
to the Benjam n Moore store.™

Cl ouse stated that she entered the turning | ane "as
soon as | could see the Benjam n Miore store,” and she "didn't

notice that the cars had stopped until | actually was right there
upon it. | looked to nmy right and I saw [Vincent] com ng out of
the Taco Bell." C ouse stated that she had seen other cars turn

into the Benjam n Moore store using the turning | ane; as she was
driving down the turning | ane she saw the | ane was endi ng j ust
past the entrance to the Benjam n More paint store and "I had

2



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

not made a decision at that point whether — what | was going to
do." C ouse continued:

I got hit before |I could finally make my decision am | going
to make this turn and go in through the arrow that says

"out," or am |l going to stop and wait and merge back into
t he ot her | ane. I hadn't made my decision, she made it for
me.

Cl ouse stated she saw Vincent's "car com ng quickly

towards ne and knew | would be hit." Vincent stated her vehicle
collided with Couse's and that she did not see Cl ouse's vehicle
until it inpacted her own car.

On Novenber 1, 2010, Vincent filed a conplaint alleging
that Cl ouse's "conduct constitutes negligence, negligence per se,
gross negligence, and reckless and willful disregard of the
rights and safety of [Vincent]" and seeki ng damages for nedica
expenses, "pain and suffering, severe enotional distress and
ment al angui sh, the loss of future enjoynent of |ife, and other
speci al and general danmages . . . ."

On Novenber 29, 2010, Couse filed her answer to
Vincent's conplaint and a demand for jury trial. C ouse and
Vi ncent conducted di scovery, exchanged requests for answers to
interrogatories, and submtted the matter to arbitration.

In her first answer to Vincent's interrogatories, dated
February 16, 2011, C ouse wote:

I was in the second | ane on Kamehameha Hi ghway headi ng
towards W lliam Henry Road. As | approached the Shell gas

station, | noticed both I anes of traffic were stopped for
the red light. Still in the second |lane, | noticed the
Benjam n Moore Paint Store to my left. | decided to check

out this store.

.o I entered the third turning |lane (somewhere between
the Shell station and the Hawaiian Tel Building). As | proceeded
at a speed that was at or less than the speed limt, [Vincent]
entered ny |lane, striking nmy vehicle with what appeared to be at
great speed.

On July 6, 2011, d ouse deposed Vincent. Vincent said
in her deposition that the tine it took her to nove fromthe Taco
Bell driveway to the third | ane was about two and a half m nutes
(a handwritten note anended that time to reflect 30 seconds); she
saw no traffic in the turning | ane when she | ooked to her left;
she proceeded through the turning | ane; and then collided with
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Cl ouse' s car.

On July 8, 2011, Vincent deposed Clouse. In that
deposition, Couse stated that Ishnmael Stagner Il (Stagner) was
at the bus stop at the tine of the accident and that he w tnessed
the accident. Vincent |isted Stagner as a non-expert wtness,
who would testify to the facts and circunstances of the incident.

By report dated Novenber 14, 2011, Muse submitted his
anal ysis of the April 29, 2008 accident (Mise's Report). Mise's
Report was based on the Mdtor Vehicle Accident Report,
phot ogr aphs of the accident scene and vehicl es, depositions and
answers to interrogatories of various wtnesses and parties, and
a site inspection. Mise's Report referred to the deposition of
St agner, who had been driving sout hbound on Kanehaneha H ghway in
the norning. Mise's Report stated, "[a]n unknown vehicle pulled
out of one of the Taco Bell driveways. The driver in front of
[ Stagner] applied the brakes. [Stagner] had to apply his brakes
rapidly to avoid inpacting the pickup in front of him He did
not see the collision, but he heard screeching brakes and a

bang."” Mise's Report stated, "it would have been physically
i npossible for [Clouse] to make the left turn into the [Benjamn
Moore] paint store driveway." Mise concluded, "[s]ince [Vincent]

coul d not have perceived [C ouse's] Honda as a hazard prior to
accelerating into the center |ane, and no vehicles could have
been legally traversing the center |ane at that point, the
decision of [Vincent] to accelerate into the center | ane was
reasonabl e. "

By report dated April 9, 2012 (Wng's Report), Wng
submtted an analysis of the April 29, 2008 acci dent based on the
Mot or Vehi cl e Acci dent Report, photographs of the accident scene
and vehicles, danage estinmates, Mise's Report, and a site
i nspection. Wng's Report stated: "[t]he |ack of any concl usion
of speed makes any tine/distance anal ysis opinion regarding the
intentions of [Clouse] to nmake the turn into the Benjam n More
dri veway specul ative and not w thin reasonabl e engi neering
certainty.” Wng rejected Muse's opinion that Vincent "had no
obligation to anticipate [C ouse's Honda] inproperly driving in
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the center turn lane since it term nated south of the Benjamn
Moore driveway" by stating, "[t]he markings within the center
turn lane actually would indicate to a normal driver that the
area where the incident occurred is an area where vehicles would
be traveling to turn left into the Benjam n More driveway."

On Septenber 11, 2012, Vincent deposed Mark Kikuch
(Ki kuchi), fromthe Departnment of Transportation Services of the
City and County of Honol ul u.

On Septenber 20, 2012, Vincent filed a notion to add
Ki kuchi as a critical witness despite the parties' discovery cut-
of f date of Septenber 12, 2012. Al so on Septenber 20, 2012,
Vi ncent deposed Wng. Couse filed her opposition to Vincent's
notion to add a critical w tness on Septenber 24, 2012, to which
Cl ouse appended a copy of Kikuchi's deposition and Miuse's Report.

On Septenber 25, 2012, Vincent filed her reply to
Cl ouse's opposition to her notion to add a critical wtness.
Vi ncent's counsel appended a declaration to Vincent's reply, in
whi ch she decl ared, "[t]hrough the agreenent of counsel for both
parties, the depositions of [Wng and Muse] . . . will be after
t he di scovery deadline, and have yet to be schedul ed.”

On Cctober 8, 2012, the circuit court denied Vincent's
notion to add a critical wtness.

In his deposition taken on Decenber 13, 2012, Wng
opi ned that before entering into or crossing the turning |ane,

[Vincent] should have confirmed that no other vehicles were
comng fromher left that would pose an i mmedi ate hazard.

. So my opinion is that [Vincent] failed to move forward
enough and go slow enough to be able to confirmthat no vehicles
were cl ose enough to constitute an i nmedi ate hazard.

Wng stated the basis of his opinion was that the danage to
Vincent's vehicle and the speed was "consistent with [Vincent]
accelerating froman area before the area of inpact and before
encroaching into the center turn lane[.]" Wng affirmed that
"the proper use of a two-way turning lane is to enter the | ane
and make the left turn as inmediately as possible[.]"

Wbng' s deposition included the foll ow ng colloquy:
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[Vincent's counsel:] \When you chose the two radius
di stances of page 2 of your notes, why did you pick 30 and
40 as opposed to any ot her nunbers?

[Wong:] Because those are the approxi mate di stance
[sic] from well, the driveway, Taco Bell driveway where the
acci dent occurred, to the driveway of Benjam n Moore.

[Vincent's counsel:] So you --

[Wong:] So, ultimately, [Clouse] need to get in here
[the Benjam n Moore paint store driveway], right? So the
radius is going to be approximately that much. Well,
because she needs to do that, the turn. So the turn radius
is going to be — well, it can't be nmore than 40 because
like you say, if it's more than 40, she's going to go past
it.

[Vincent's counsel:] So then it is your belief that, had
she started making the turn at the point where you' ve marked area
of impact and if she was going at either 10 or 15 miles per hour
she had just enough roomto get into the, let's say, incom ng
portion of the driveway of the paint store?

[Wong:] What |I'm saying is that, based on the area of the
i mpact and her speed, is that she could make the turn. And again
my measurements don't assume two things, which is — well ny
cal cul ati ons assume a constant radius turn at a constant speed
But the variables that exist are braking as well as a nonconstant
radius turn or cutting the turn nore.

Wong acknow edged that his calculation did not include
reaction tinme. In answer to whether Wng's opinion was prem sed
on the assunption that C ouse was already making the turn at the
time of inpact, Wng stated: "No, because | think it's, like, 45
feet. So she has sone room She has sonme roomto proceed and
react; plus, again, that doesn't include any braking that's going
to occur and any sort of shortening of the turn itself."

On January 11, 2013, Vincent filed a notion for parti al
summary judgnent as to liability (MsJ). Vincent's MJ was
prem sed on the follow ng argunents: (1) O ouse's use of the two-
way |left turn lane was illegal and negligent; and (2) Vincent had
no reason or duty to anticipate Couse's illegal conduct or that
a notor vehicle would be in the position of Couse's at the point
of inmpact. Vincent clainmed C ouse had driven about 200 feet,
"the entire length of the center [two-way] turn | ane, w thout
making a turn. She had know ngly passed the two Shell station
driveways, the bank driveway, and the public storage driveway
w thout signaling for a turn or executing a turn.” Vincent's
counsel declared that C ouse had admtted that she never engaged
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her left turn signal prior to inpact during a court annexed
arbitration program heari ng.

On January 25, 2013, Couse filed her opposition to
Vincent's MSJ. Couse objected (1) to Vincent's exhibits on the
basis that they could not be authenticated by Vincent's counsel
because he was not a custodi an of these records and that the
exhibits | acked foundation; (2) to the subm ssion of excerpts of
Ki kuchi's deposition because the circuit court had denied
Vincent's attenpt to include himas a witness; and (3) to the
i nclusion of Vincent's counsel's declaration, which included
statenents made by C ouse during the arbitration hearing on the
basis of Hawai ‘i Arbitration Rules, Rule 23(c)? which provides:
"[n]o statenments or testinony made in the course of the
arbitration hearing shall be adm ssible in evidence for any
purpose in the trial de novo."

Cl ouse argued that her testinony in which she stated
she was driving down the turning lane with the intention to turn
into the Benjam n Moore paint store raised a genuine issue of
material fact. She argued that she was "preparing” to nmake a
turn and was therefore allowed to be in the turning | ane pursuant
to the Revised Ordinances of the City and County of Honol ulu
(ROH), Section 15-6.7, titled "Traffic |ane markings," which
provides in rel evant part:

(c) When a |l ane is designated a [two-way] left turn | ane
in Schedule XXXIl attached to the ordinance codified
in this section and made a part hereof and by the use
of pavement markings, a vehicle shall not be driven
t hereon except when preparing for or making a |eft
turn fromor into a highway. A left turn shall not be
made from any other | ane where [two-way] left turn
| anes have been designated. This section shall not
prohibit driving across a [two-way] left turn |ane

(Enmphasi s added and asterisk omtted.) C ouse argued that

Vi ncent was not entitled to sunmmary judgnment on the issue of
conpar ati ve negligence because Vincent allegedly violated Hawai i
Revi sed Statutes (HRS) 8 291C-64 (2007 Repl.), titled "Vehicle

2 This case was referred to the Court Annexed Arbitration Program

resulting in the parties arbitrator filing a sealed arbitration award on
August 11, 2011.
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entering highway fromprivate road or driveway", which provides:

The driver of a vehicle to enter or cross a highway
(including bicycle | ane or bicycle path) from an all ey,
buil di ng, private road, or driveway or from any public or
private property other than a highway that is adjacent to
the highway, shall yield the right-of-way to all vehicles or
bi cycl es approaching on the highway (including bicycle |Iane
or bicycle path) to be entered.

In her opposition to Vincent's Ms3J, C ouse attached
transcripts fromthe Decenber 13, 2012 deposition of Wng, July
6, 2011 deposition of Vincent, and the July 8, 2011 deposition of
Cl ouse.

At its Septenber 3, 2013 hearing, the circuit court
orally granted Vincent's M5J. The circuit court found that no
di spute existed with respect to the purpose of the turning |ane;
that a person using the turning | ane could access the Benjamn
Moore paint store; that C ouse had not been using a left turn
signal; that there was "little dispute" as to Clouse's speed at
the point of inpact; and that Vincent had nmet her burden on the
issue of liability.

On Septenber 18, 2013, the circuit court filed its
Summary Judgnent Order, which provided that Vincent was entitled
to sunmary judgnent as to a matter of |aw as to:

(1) [Vincent's] clains that [Clouse] was negligent and that
[ Cl ouse's] negligence was the sole proxi mte cause of the
subj ect accident; and (2) [Clouse's] clainms/defense that
[Vincent] was conparatively negligent and that [Vincent's]
compar ative negligence was a proxi mate cause of the

acci dent.

On Septenber 25, 2013, Couse filed a notion for | eave
to file an interlocutory appeal. On COctober 4, 2013, Vincent
filed her opposition to Couse's notion. On Cctober 18, 2013,
the circuit court granted Clouse's notion for leave to file an
interlocutory appeal.

On Novenber 8, 2013, C ouse filed her notice of appeal
fromthe Summary Judgnment O der

1. STANDARD OF REVI EW
Summary Judgnent

The appellate court reviews "the circuit court's grant

or denial of summary judgnent de novo." Querubin v. Thronas, 107
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Hawai ‘i 48, 56, 109 P.3d 689, 697 (2005) (quoting Durette v.
Al oha Plastic Recycling, Inc., 105 Hawai ‘i 490, 501, 100 P.3d 60,
71 (2004)).

The Hawai ‘i Supreme Court has often articul ated t hat

summary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
noving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elenments of
a cause of action or defense asserted by the parties. The
evidence nmust be viewed in the |light most favorable to the
non- novi ng party. In other words, we must view all of the
evidence and the inferences drawn therefromin the |ight
nost favorable to the party opposing the notion.

Quer ubin, 107 Hawai ‘i at 56, 109 P.3d at 697 (quoting Durette,
105 Hawai ‘i at 501, 100 P.3d at 71).

Hawai ‘i Rules of G vil Procedure (HRCP) Rule 56(e)
provides in relevant part:

Rul e 56. Summary judgment.

(e) Form of affidavits; further testimony; defense
required. . . . When a notion for summary judgment is
made . . . , an adverse party may not rest upon the nmere
al l egations or denials of the adverse party's pleading, but the
adverse party's response, by affidavits or as otherwi se provided
in this rule, nust set forth specific facts showing that there is
a genuine issue for trial. If the adverse party does not so
respond, summary judgment, if appropriate, shall be entered
agai nst the adverse party.

Thus, "[a] party opposing a notion for sunmary judgnment cannot
di scharge his or her burden by alleging conclusions, '"nor is [the
party] entitled to a trial on the basis of a hope that [the
party] can produce sone evidence at that tinme.'" Henderson v.
Prof 'l Coatings Corp., 72 Haw. 387, 401, 819 P.2d 84, 92 (1991)
(quoting 10A Charles Alan Wight, Arthur R MIller & Mary Kay
Kane, Federal Practice & Procedure: Cvil 2d § 2727 (1983)).
[11. DI SCUSSI ON

Vincent asserts that this court's review of the
pl eadi ngs, depositions, adm ssions, and other record evidence
shoul d be restricted to those that were cited in Couse's
menor andum i n opposition to Vincent's MSJ. Vincent relies on
Munoz v. Yuen, 66 Haw. 603, 605, 670 P.2d 825, 826 (1983), which
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hel d:

we woul d be imposing an undue burden on the trial court by
requiring it to exam ne every deposition, answer to
interrogatory, or adm ssion on file, especially where the
record is volum nous. It is the duty of counsel to
specifically cite those portions of the record that raise or
di spose of genuine issues of material fact.

Munoz, however, addressed the issue of "whether depositions on
file in the case but not brought to the trial court's attention
in connection with a notion for sunmary judgnment can be
consi dered by the appellate court in determ ning whether the
award of summary judgnent was proper." |d., 66 Haw. at 604, 670
P.2d at 826. The Munoz court exam ned notions filed in the | ower
court as well as the "transcript of the proceedi ngs bel ow' and
determ ned that depositions cited in the appellant's brief were
not brought to the lower court's attention and therefore would
not be reviewed on appeal. [d., 66 Haw. at 606, 670 P.2d at 827.
However, in this case, C ouse brought passages from Wng's
deposition to the circuit court's attention at the hearing on
Vi ncent's MSJ.

Cl ouse contends her use of the turning | ane was a
di sputed issue of fact and therefore the Summary Judgnent Order
was i nproper. Vincent contends Cl ouse violated traffic | aws and
was 100% 1l iable for the accident as a matter of law. Vincent
al so contends that C ouse was outside of the turning | ane at the
poi nt of inpact, was not |lawfully using the highway, and
therefore Vincent "had no |l egal duty to assunme that a car m ght
be illegally obstructing her path in the [two-way] turn | ane.”

Vincent relies on Wng's deposition testinony that
Cl ouse was "outside" of the turning |lane at the point of inpact.
Wwbng' s di agram of the vehicles on the highway indicates C ouse's
car was | ocated at the point where the turning | ane tapered off
and sone di stance north of the Benjam n Moore paint store at the
time of inpact. C ouse, however, asserted that her vehicle was
in the turning lane at the tine of the collision.

Wwng al so stated that C ouse had approxi mately anot her
45 feet before reaching the Benjam n More paint store driveway
and "[t]he markings within the center turn | ane actually would

10
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indicate to a normal driver that the area where the incident
occurred is an area where vehicles would be traveling to turn
left into the Benjam n More driveway."

Vi ncent contends Cl ouse's presence at the end of the
turning | ane violated ROH 8 15-6.7(c), which prohibits vehicles
fromdriving in the turning | ane "except when preparing for or
making a left turn onto a highway[;]" the Hawai ‘i Driver's
Manual , which provides that turning |lanes are to be used only for
| eft turns and not for passing; and the Manual for Uniform
Traffic Control Devices, which provides that solid double yellow
lines at the end of left turn |anes indicate that vehicles should
not use that part of the lane for turning.

Cl ouse contends she did not violate ROH § 15-6.7(c) or
prohi biti ons agai nst using the turning | ane as a passing | ane
because she was preparing to nake a left turn into the Benjamn
Moore paint store. The parties' expert w tnesses gave
conflicting opinions as to whether C ouse could have nmade the
| eft turn into the paint store.

As Clouse correctly argues, the lack of dispute as to
whet her Clouse violated a traffic | aw woul d not establish her
liability for negligence. For summary judgnment on Vincent's
negl i gence claimto have been proper, there nmust not have been a
genui ne issue of material fact as to the follow ng four elenents:
"(1) duty; (2) breach of duty; (3) causation; and (4) danages."
Wite v. Monphara, 124 Hawai ‘i 236, 253, 240 P.3d 899, 916 (App.
2010) (quoting Cho v. State, 115 Hawai ‘i 373, 379 n. 11, 168 P.3d
17, 23 n.11 (2007)). "It is the established rule in this
jurisdiction that a driver nust exercise a right of way in such a
manner as to observe due care to avoid colliding with other
persons or vehicles on the highway." Sherry v. Asing, 56 Haw.
135, 143, 531 P.2d 648, 655 (1975) (citing State v. Arena, 46
Haw. 315, 379 P.2d 594 (1963); Hynmer v. Chai, 407 F.2d 136 (9th
Cr. 1969). A driver's failure to conformto a | aw that
establishes a standard of conduct to protect other drivers may be
consi dered "evidence of negligence.” Mchel v. Valdastri, Ltd.,
59 Haw. 53, 55, 575 P.2d 1299, 1301 (1978).

11
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In addition to evidence of Couse's allegedly-illegal
use of the turning lane, Vincent also submtted Mise's Report and
deposition, in which Mise opined that Vincent had no duty to
anticipate Clouse's presence in the turning | ane and that C ouse
had caused the accident by inproperly driving in a two-way |eft
turn | ane.

Cl ouse submitted Wng's Report, which reviewed Mise's
Report and in which Whng offered contrary opinions, including
that Vincent had failed to confirmthat no vehicles were within
the center turning lane and it was "reasonable to expect vehicles
to traverse to turn left into driveways al ong Kanehaneha
Hi ghway.” In her opposition to Vincent's MSJ, C ouse argued that
genui ne issues of material fact existed as to Vincent's
contributory negligence because she was required to "yield the
right-of-way to all vehicles or bicycles approaching on the
hi ghway" pursuant to HRS 8§ 291C-64 and failed to confirmthat
t here were no approachi ng vehi cl es.

Vi ncent asserts that she could not have been
contributorily negligent because in Wng's deposition testinony
he "acknow edged [Vincent] was executing a legal left turn prior
to the accident” and Whng stated, "[i]f [Clouse's] car was not
lawfully in the area of inpact, [Vincent] would have a reasonable
basis for assumng that it was safe to proceed with her left turn
even if she couldn't see all the way up the center |ane.”
Vincent's assertion does not accurately reflect Wng's testinony.
Wng testified that Vincent's attenpt to execute a left turn
woul d be reasonable if C ouse was not lawfully in the area of
i npact, and he further stated: (1) no statutes prohibited either
driver fromexecuting their maneuvers, and (2) Vincent had failed
to confirmthat vehicles were in the turning | ane prior to
proceeding to execute a left turn.

Genui ne issues of material fact exist as to whether
Cl ouse's use of the turning |l ane constituted an exercise of due
care. Wng opined that a normal driver would understand that
they were to use the turning lane to go into the Benjani n More
paint store driveway. C ouse stated that she had seen other cars

12
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use that driveway and turn left fromthe turning | ane when goi ng
to the Benjanm n Moore paint store.

Vi ncent contends "the physical evidence proves that it
was i npossible [for Couse to turn into the paint store driveway]
based on her speed and her position at the nonent of inpact[,]"
thus | eaving no dispute as to the nmaterial fact of whether O ouse
was |awfully using the turning lane. Wng testified to the
opposite conclusion, that C ouse could have turned into the
dri veway because it was 45 feet away; C ouse could have sl owed
her vehicle by braking; and C ouse coul d have narrowed the radius
of her turn. Even if Couse could not have succeeded in
executing her left turn, this would not establish Vincent's |ack
of contributory negligence.

Vincent asserts that C ouse did not use a left turn

signal. "[I1]t would have taken another 1 to 1 1/4 seconds for
[Clouse] . . . to put on her turn signal and begin
turning . " Clouse argued to the circuit court, and

contends on appeal, that Vincent's counsel's declaration that
Clouse "admitted"” to not using a left turn signal during a court
annexed arbitration hearing was the only basis for finding that
she did not use a left turn signal and that this basis is
i nproper. This alleged-adm ssion would not be adm ssible at
trial and the circuit court should not have taken it into
consideration in its Summary Judgnment Order.

Hawai ‘i Arbitration Rules, Rule 233 titled "Procedures

8 Hawai ‘i Arbitration Rules, Rule 23 provides:
Rul e 23. PROCEDURES AT TRI AL DE NOVO.

(A) The clerk shall seal any arbitration award if a
trial de novo is requested. The jury will not be informed of
the arbitration proceeding, the award, or about any other
aspect of the arbitration proceeding. The sealed arbitration
award shall not be opened until after the verdict is
received and filed in a jury trial, or until after the judge
has rendered a decision in a court trial

(B) All discovery permtted during the course of the
arbitration proceedings shall be adm ssible in the trial de
novo subject to all applicable rules of civil procedure and
evidence. The court in the trial de novo shall insure that
any reference to the arbitration proceeding is omtted from
(continued...)

13
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at Trial De Novo" provides in part: "(C No statenents or
testinmony nade in the course of the arbitration hearing shall be
adm ssible in evidence for any purpose in the trial de novo."
The purpose of this rule is to preserve "the interests of party
litigants in the confidentiality of information disclosed during
an arbitration proceedi ng" should the "trial court's efforts to
pronote a settlenent prove fruitless and the case proceeds to a
jury trial[.]" Kamaunu v. Kaaea, 99 Hawai ‘i 503, 507, 57 P.3d
428, 432 (2002) (holding that the substance of arbitration
proceedi ngs coul d be considered in a settlenment conference).

HRCP Rul e 56(e) requires "[s]upporting and opposing
affidavits shall be made on personal know edge, shall set forth
such facts as would be admissible in evidence[.]" See Minoz, 66
Haw. at 605, 670 P.2d at 826 ("It is axiomatic that a notion for
sumary judgnent shoul d be decided on the basis of adm ssible
evi dence. ") Because C ouse's all eged-adm ssion that she failed
to use her left turn signal during the arbitration hearing would
not be adm ssible in evidence, the circuit court should not have
relied upon this admission in its Summary Judgnment Order.

Genui ne issues of material fact exist as to whether
Vi ncent had been operating her vehicle with due care when
executing her turn. Wng's statenent that Vincent woul d have a
reasonabl e basis for executing her left turn through three | anes

of traffic was prem sed on the assunption that C ouse was "not
lawfully in the area of inpact” and, as discussed, genuine issues
as to whether C ouse violated her |egal duty of due care remain.
Whet her Vi ncent observed and was justified in concluding she
coul d conplete her turn w thout endangering cars in either
direction also remains a disputed material fact. Vincent
testified that she did not see C ouse approaching in the turning

| ane. The speed at which C ouse was approaching Vincent's path

5(...continued)
any discovery taken therein and sought to be introduced at
the trial de novo.

(C) No statements or testinmony made in the course of

the arbitration hearing shall be adm ssible in evidence for
any purpose in the trial de novo.

14



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

is disputed and Wng opi ned that Vincent should have antici pated
the possibility of a vehicle present in the turning | ane. These
are disputes of material facts that raise genuine issues as to
whet her Vincent "was under no obligation to yield" to oncom ng
traffic. The issue of whether Vincent should have yiel ded the
right of way to C ouse should be submtted to a trier of fact.
See Arena, 46 Haw. at 330, 379 P.2d at 603 ("On the evidence, the
guestion of whether or not the proximty of the oncomng traffic
required [the decedent driver] to yield the right of way was
clearly open for the jury's determ nation.")
V. CONCLUSI ON

For the foregoing reasons, we vacate the Septenber 18,
2013 "Order Granting Plaintiff Dana E. Vincent's Mtion for
Partial Summary Judgnent as to Liability, filed on January 11,
2013," entered in the Grcuit Court of the First Crcuit and
remand this case for further proceedi ngs consistent with this
opi ni on.

DATED: Honol ul u, Hawai ‘i, Novenber 19, 2014.
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