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NO. CAAP-12-0000117
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JAMES J. PAPPAS, Plaintiff-Appellee,

V.
CHAD DURAN and JONNAVEN MONALI M Def endant s- Appel | ant s,
and
M LES KI MHAN, Def endant - Appel | ee.

APPEAL FROM THE CI RCUI T COURT OF THE FI RST CI RCUI T
(CIVIL NO. 09- 1- 1606)

MEMORANDUM CPI NI ON
(By: Nakamura, C.J., Foley and G noza, JJ.)

Def endant s- Appel | ant s Chad Duran and Jonnaven NMbnal i m
(collectively Appellants) appeal from an Anended Fi nal Judgnent
filed on January 27, 2012 by the G rcuit Court of the First
Circuit® (circuit court) in favor of Plaintiff-Appellee Janes J.
Pappas (Pappas). The judgnent was based on the circuit court's
July 6, 2011 order granting sunmary judgnment in favor of Pappas.

On appeal, Appellants argue that the circuit court
erred in granting summary judgnent to Pappas because there renain
genui ne issues of material fact.

For the reasons discussed below, we affirmin part and
vacate in part.

1 The Honorable Gary W B. Chang presided.
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Backgr ound

Thi s appeal arises out of an action to recover anounts
al l egedly owed under two prom ssory notes. In Cctober 2007,
Appel lants joined with Mles Kimhan (Kinmhan) to form NEX
Ceneration Kapolei, LLC (NEX Kapolei) for the specific purpose of
devel oping a parcel of land |ocated at 1019 Lauia Street,
Kapol ei, Hawai ‘i 96707 (subject property). NEX Kapolei began to
devel op the subject property fromvacant land to an "industri al
war ehouse condomi nium project” with ten separate bays or units.

Appel | ants and Ki mhan borrowed $300, 000 from Pappas for
t he purpose of devel oping the subject property. |In return, they
signed a prom ssory note dated May 23, 2008 (May Note) in which
they agreed to pay Pappas a total of $330,000, which "shall be
payabl e on the 30th day of Septenber, 2008, and a Lunp sum
payabl e on or As [sic] soon as the First Units cl ose escrow from
our Kapol ei Warehouse Devel opnent, on which date the entire
unpai d bal ance with accrued interest shall be due and payable."
In the event of default, the May Note al so provided that "the
entire anmount of principal and interest ow ng hereon shal
i mredi ately becone due and payable at the el ection of the hol der
hereof, notice of such election is hereby waived, and this note
shall thereafter bear interest at $5,000 per nonth[.]" As to
ext endi ng due dates, the May Note provided that:

No extension of the time for payment of this note or any
install ment hereof made by agreement with any person now or

hereafter liable for the payment of this note shall operate
to rel ease, discharge, nodify, change, or affect the
original liability under this note, either in whole or in

part, of the undersigned.

I n June 2008, Appellants and Ki mhan borrowed an
addi ti onal $550,000 from Pappas. Appellants and Ki mhan signed a
prom ssory note dated June 16, 2008 (June Note) in which they
agreed to pay Pappas the principal sum of $550,000, together with
interest paynent of $55,000 "at the closing of the first
transaction for NEX Generation LLC Warehouse in Kapol ei Busi ness
Park or February 18, 2009, whichever cones first." In the event
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of default, the June Note would bear interest at 15% per annum
until fully paid.

Pursuant to both Notes, Appellants and Kinmhan agreed to
pay all costs of collection, including reasonable attorneys'
fees, and that they would "performand conply with each" of the
"condi tions, provisions, and agreenents of the undersigned
contained in this note."

On Novenber 20, 2008, NEX Kapolei sold unit #10 at the
subj ect property for $552,000 to SJT Lauia LLC (SJT Lauia), which
executed a purchase noney real property nortgage agreenent and a
prom ssory note in the amount of $552,000.2 Appellants did not
make any paynments to Pappas.

Appel lants claimthat they, along with Kinmhan, nmet with
Pappas on March 20, 2009 to discuss repaynent of the |l oans. The
parties do not dispute that, on that sanme day, Appellants and
Ki mhan signed the back of a copy of the SJT Lauia prom ssory note
with the follow ng notation: "This note is assigned to Wi ki
Ventures Inc. by our endorsenent signed below. NEX Generation

Kapolei, LLC . . . Effective Date 3-20-09."%® The parties
di spute, however, the effect of the assignnment of the SJIT Lauia
note on Appellants' obligations under the May and June Notes. In

his declaration submtted in support of his sunmary judgnment

nmoti on, Pappas asserts that he accepted the assignnent as a
partial credit for the amounts then owwing to him To the
contrary, the Appellants submtted counter declarations in which
t hey contend that Pappas told themto nmake the assignnment and he
would et them"out of" the June Note "and have that resol ved."

2 The prom ssory note provided that SJT Lauia would make nmonthly

payments to NEX Kapolei, which were to begin on January 1, 2009, with all
principal, interest, and other charges to become due on Decenber 1, 2011

3 Appel |l ants claimthat Pappas told them Wai kii Ventures, Inc. was one

of Pappas' conpanies. That same day, SJT Lauia acknow edged that the

prom ssory note was transferred to Waikii Ventures in a witten and signed
document. The official nortgage assignment was signed over to Keeau Business
Park, LLC, not Waikii Ventures, a fact that both parties fail to explain. In
any event, SJT Lauia began making monthly payments to Pappas in April 20009.

3
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On July 13, 2009, Pappas initiated this action against
Appel l ants and Kinmhan for failure to nake repaynent on the My
and June Notes. After Pappas filed a notion for summary
j udgnent, Kinhan negotiated a settlenent wth Pappas and was
dism ssed fromthe action. The circuit court subsequently
granted Pappas's notion for summary judgnent agai nst Appel |l ants.

Apparently taking into account outstanding principal,
interest on the Notes, and various offsets of ampunts paid to
Pappas,* the circuit court entered its Anended Judgnent agai nst
Appel lants in "the principal anount of $338, 829.25, together with
interest thereon fromApril 30, 2011 at the per diemrate of
$166. 66 through July 6, 2011 and statutory judgment interest
thereafter; and for attorneys fees of $44,769.40 and costs of
$2,357.64 and statutory judgment interest thereon[.]"

1. Discussion

Appel l ants argue that the circuit court commtted
reversible error when it granted summary judgnent to Pappas
despi te nunerous genuine issues of material fact. "W reviewthe
circuit court's grant or denial of summary judgnent de novo."
Querubin v. Thronas, 107 Hawai ‘i 48, 56, 109 P.3d 689, 697
(2005).

Summary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any

mat eri al fact and that the moving party is entitled to
judgnment as a matter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elenments
of a cause of action or defense asserted by the
parties. The evidence nmust be viewed in the |light

nost favorable to the non-moving party. In other
words, we nust view all of the evidence and the
inferences drawn therefromin the |ight most favorable
to the party opposing the notion.

4 The circuit court approved Pappas' good faith settlement with Kimhan,

which entitled Appellants to a credit of $110,000. Between the filing of
Pappas' notion for summary judgment and the circuit court's judgment, two nore
units at the subject property were sold, and a total of $55,000 of the
proceeds went to Pappas as repayment. These credits, along with the $552, 000
SJT Laui a assignnent, appear to have been taken into account in the circuit
court's Amended Judgnent.
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Id. (citation and brackets omtted).

As the party seeking summary judgnent, Pappas had the
initial burden of establishing that summary judgnment was
appropriate. Stanford Carr Dev. Corp. v. Unity House, Inc., 111
Hawai ‘i 286, 295-96, 141 P.3d 459, 468-69 (2006). Pappas
submtted his declaration and attached exhibits, including the
May Note, the June Note, and docunents related to the assignnment
of the SJT Lauia prom ssory note. This evidence supported
Pappas's position that Appellants were liable to himfor the
remai ni ng debt on the May and June Notes. The burden thus
shifted to Appellants to respond to the notion and denonstrate
why sunmary judgnment was not appropriate. 1d. at 296, 141 P. 3d
at 469.

In their opposition menorandum Appellants submtted
their respective declarations and exhibits, and asserted that
they were not |iable under theories of "oral nodification,”
"wai ver," "inplied contract,
Appel I ants argued that they had not waived the defenses of oral

and "accord and satisfaction."”

nodi fication, inplied contract, and accord and satisfaction by
not pl eading these defenses in their answers. Although the
circuit court did not make an explicit ruling in this regard, it
di d question whet her these defenses had been waived. The circuit
court concluded that there were no genuine issues of materi al
fact and that Pappas had established his entitlenment to sunmary
j udgnent .
A Affirmative Defenses

Affirmative defenses nmust be pl eaded under Hawai ‘i
Rul es of Cvil Procedure (HRCP) Rule 8(c) and the failure to do
so may result in their waiver.® See Touche Ross Ltd. v. Filipek,

> HRCP Rul e 8(c) provides in pertinent part:

(c) Affirmative Defenses. In pleading to a preceding
pl eading, a party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of ri sk,
contributory negligence, discharge in bankruptcy, duress,
(continued...)
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7 Haw. App. 473, 487, 778 P.2d 721, 730 (1989). ("[A]lny matter
that does not tend to controvert the opposing party's prima facie
case as determ ned by applicable substantive | aw should be

pl eaded[.]" (citation, internal quotation mark and brackets
omtted)).

Based on our review of Appellants' answers, there is
nothing therein to indicate that Appellants would be relying on
def enses based on "oral nodification" or "inplied contract."
Because Pappas appears to have tinely objected to the assertion
of these defenses, and Appellants do not contend otherw se, these
defenses were waived. Cf. Hawaii Broadcasting Co. v. Hawaili
Radi o, Inc., 82 Hawai ‘i 106, 112-13, 919 P.2d 1018, 1024-25 (App.
1996) .

As to Appellants' other theories of defense, they
clearly asserted "waiver" as a defense in their answers. Thus,
this defense was no doubt preserved.

Mor eover, although a closer call, we will consider
Appel  ants' argunents based on "accord and satisfaction.” In
their answers, Appellants asserted a defense based on
"satisfaction and rel ease,” which Pappas correctly argues is
sonmewhat distinct froman "accord and satisfaction."® However,
gi ven that Hawai ‘i has enbraced notice pleading, we think
sufficient notice was given and that we shoul d consider the

merits of the defense.

We believe that the mandate of H R.C.P. Rule 8(f) that "al
pl eadi ngs shall be so construed as to do substanti al
justice" epitom zes the general principle underlying al

(...continued)
estoppel, failure of consideration, fraud, illegality,
injury by fellow servant, |aches, license, paynment, release,
res judicata, statute of frauds, statute of limtations,

wai ver, and any other matter constituting an avoi dance or
affirmati ve defense.

6 Pappas argues that a "release" is a formal relinquishment of the

right to enforce the original obligations and not necessarily a comprom se, as
in an accord and satisfaction. |Indeed, accord and satisfaction is "an
agreement, followed by an execution, to discharge a demand by the giving and
acceptance of sonmething different fromthat to which the creditor is
entitled.” 1 Am Jur. 2d Accord and Satisfaction §8 3 (2005).

6
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rules of H. R.C.P. governing pleadings, and by the adoption
of HR C.P. we have rejected "the approach that pleading is
a game of skill in which one m sstep by counsel may be

deci sive to the outcome” and in turn accepted "the principle
that the purpose of pleading is to facilitate a proper
decision on the merits."

Hall v. Kim 53 Haw. 215, 221, 491 P.2d 541, 545 (1971) (citation
omtted).

Therefore, we eval uate bel ow whet her Appellants raised
genui ne issues of material fact sufficient to preclude sumary
j udgnment based on defense theories of "waiver" and "accord and
satisfaction.”

B. Evi dence Adduced By Appel |l ants

Based on our de novo review of the record, we concl ude
t hat Appel |l ants have not rai sed any genui ne issues of nateri al
fact as to the May Note, but that genuine issues of material fact
were raised as to the June Note.

1. \Waiver

"Waiver is the intentional relinquishment of a known
right, or such conduct as warrants an inference of such
surrender[.]" WlIlart Assoc. v. Kapiolani Plaza, Ltd., 7 Haw.
App. 354, 359, 766 P.2d 1207, 1210 (1988) (citation and internal
guotation marks omtted) (block quote format altered). A waiver

"may be expressed or inplied, and it may be established by
express statenment or agreenent, or by acts and conduct from which
an intention to waive may reasonably be inferred.” [d. at 359-
60, 766 P.2d at 1210-11 (citations, internal quotation nmarks, and
brackets omtted).

By its ternms, the May Note required Appellants to pay
Pappas $330, 000 by Septenber 30, 2008, and any unpaid bal ance and
interest "[a]s soon as the First Units close escrow.]" The My
Not e al so provided that no extension would nodify the original
liability. In their declarations, the Appellants claim— at
nost -- that at the time the agreenent was made, they "told
M. Pappas that we woul d be paying back the | oan when the units
at the subject property were sold" and that he "understood and
agreed to this." First, it is doubtful that Appellants' reliance

7
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on parole evidence is appropriate, because the May Note sets a
due date of Septenber 30, 2008, and provides that even if there
are any extensions, the original liability remains. "The parole
evi dence rul e precludes the use of extrinsic evidence to vary or
contradict the terns of an unanbi guous and integrated contract."”
Hawai i an Ass' n of Sevent h-Day Adventists v. Wng, 130 Hawai ‘i 36,
45, 305 P.3d 452, 461 (2013) (citation and quotation narks
omtted) Second, even if the Appellants' declarations are
considered, it appears Appellants were in default on the My
Note. That is, it is undisputed that unit #10 was sol d and yet
Appel  ants made no paynent to Pappas. Thus, we concl ude that
gi ven the evidence adduced by Appellants in opposition to the
summary judgnent notion, they failed to show that there is any
genui ne issue of material fact and Pappas did not waive his
rights under the May Note.

As to the June Note, however, Appellants' declarations
do rai se genuine issues of material fact as to whether Pappas

wai ved his rights. Appellants attest that:

On or about March 20, 2009, [Appellants and Ki mhan]
met with M. James Pappas at Sizzler's Wai pahu to discuss
repayment on the loans. At said meeting, M. Pappas said to
sign over bay ten RIGHT NOW and he will let us out of the
June 2008 $500, 000. 00 note and have that resol ved
[ Appell ants and Kimhan] all agreed to M. Pappas' demand.

(Enphasis added.) It is undisputed that Appellants and Ki mhan
then assigned the SJT Lauia prom ssory note to Pappas pursuant to
a handwitten note.

Pappas di sputes that he took the assignnent as ful
paynment of the June Note, attesting instead that:

Ef fective April 1, 2009, | accepted an assignment of a
note and nortgage from the defendants as a partial credit of
$552, 000. 00 agai nst the then bal ance due on both Notes. No
ot her paynments have been received with respect to either
Not e and both the May Note and the June Note remain unpaid
and in default.

.. This assignnment was not a full final payment on
either of the two Notes. The assignment doesn't expressly
reference either of the Notes, much | ess have a specific agreenment
that the assignment is final payment in full

(Enmphasi s added.)
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G ven the evidence adduced by Pappas and the contrary
evi dence subm tted by Appellants, there are genui ne issues of
mat eri al fact whether Pappas waived his rights under the June
Not e.

2. Accord and Satisfaction

This court has previously utilized the foll ow ng

prerequisites for an effective accord and sati sfaction:

(1) existence of a "bona fide dispute" between the parties
involved, (2) tender by the obligor which gives the obligee
adequate notice that a comprom se is being proposed, and (3)
effective acceptance of the comprom se offer in order to

di scharge the original obligation.

Rosa v. Johnston, 3 Haw. App. 420, 423, 651 P.2d 1228, 1232
(1982). "[A]ln accord and satisfaction is a new contract” and
"the essential elenents of 'accord and satisfaction' are an

agreenent to settle a dispute and considerati on which supports

the agreenent." 1 Am Jur. 2d Accord and Satisfaction § 4
(2005). "Any new consideration, though insignificant or
technical, is generally regarded as sufficient to support a

contract of accord and satisfaction[,]" and "[i]f a creditor
accepts paynent of a liquidated demand in a different nediumfrom
that called for by the contract between the parties, in ful

di scharge of the demand, there is a sufficient new or additional
consideration to support the transaction as an accord and
satisfaction.” 1d. at 8§ 28, 33.

Appel I ants do not adduce any evidence that there was an
accord and satisfaction as to the May Note. However, given the
assertions in Appellants' declarations surrounding the March 20,
2009 neeting, that Pappas indicated the June Note woul d be
"resol ved" if Appellants and Ki mhan signed over unit #10, and
that the SJT Lauia note was assigned to Pappas, it appears that
there are genuine issues of material fact whether Appellants and
Pappas cane to an accord and satisfaction, i.e. new agreenent, as
to repaynent of the June Note.
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[11. Concl usion

Judgnent
favor of
Crcuit,

Based on the above, the January 27, 2012 Anended
and the July 6, 2011 order granting sunmary judgnment in
Pappas, entered by the Crcuit Court of the First
are hereby: (a) affirnmed to the extent that judgnent was

entered in favor of Pappas on the May Note; and (b) vacated to
the extent that judgnent was entered in favor of Pappas on the
June Note. The case is remanded to the circuit court for further
proceedi ngs consistent with this opinion.

DATED: Honol ul u, Hawai ‘i, Novenber 5, 2014.

On the briefs:

Gary Victor Dubin

Frederick J. Arensneyer Chi ef Judge
(Dubin Law O fices)

f or Def endant s- Appel | ants

Gary G Gimer Associ at e Judge
(Gary G Gimrer & Associ ates)
for Plaintiff-Appellee

Associ at e Judge
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