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Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Joseph Vaimli (Vaimli) in an anmended
conplaint with kidnapping, first-degree terroristic threatening,
first-degree pronoting prostitution, and carrying or use of a
firearmin the comm ssion of a separate felony. The charges
stenmed from al | egati ons by the conpl ai ning witness (CW that
Vaimli becanme her pinp, and then Vaim|i ki dnapped her,
physi cal |y abused her, and threatened her at gun point.

Vaimli was released on bail and appeared for certain
pre-trial proceedings and for jury selection. However, after the
jury was selected, on the day the jury was to be sworn in,
Vaimli failed to appear. The Grcuit Court of the First Crcuit
(Circuit Court)?! granted two conti nuances whi ch del ayed the

The Honorabl e Randal K.O. Lee presi ded.
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swearing in of the jury for alnost a nonth. After attenpts to

| ocate or contact Vaimli during this period failed, the Crcuit
Court proceeded to swear in the jury and continue with the trial.
The jury found Vaimli guilty as charged on all counts. Vaimli

was eventual |y apprehended in Texas over a year |ater and was
returned to Hawai ‘i for sentencing. The Circuit Court sentenced

Vaimli to a total of 40 years of inprisonnent.

Vaimli appeals fromthe Judgnment of Conviction and
Sentence (Judgnent) filed on February 21, 2012. On appeal,
Vaim|i contends that his convictions should be vacated because:

(1) the charges against himwere fatally defective due to the
State's charging himin the disjunctive, which he clains
resulted in the failure to provide himw th adequate notice of
the alleged offenses; (2) his trial counsel provided ineffective
assistance by failing to raise the charging issue; and (3) the
Circuit Court deprived Vaimli of his constitutional right to be
present at trial by holding the trial in his absence after he
failed to appear.

We hold that: (1) consistent with the Hawai ‘i Suprene
Court's recent decision in State v. Codiamat, 131 Hawai ‘i 220,
317 P.3d 664 (2013), the State's charging Vaimli in the
di sjunctive did not render his charges defective; (2) Vaimli's
trial counsel's failure to raise the charging issue did not
constitute ineffective assistance of counsel; and (3) the Circuit
Court acted within its discretion, and did not violate Vaimli's
right to be present at trial, when it only proceeded with the
trial after it becane apparent that Vaimli was voluntarily
absent, that he could not be located, and that it was unlikely he
woul d soon return. Accordingly, we affirmthe G rcuit Court's
Judgnent .

BACKGROUND
l.
On Cctober 13, 2009, the State charged Vaimli by
anended conplaint with (1) kidnapping, in violation of Hawaii
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Revi sed Statutes (HRS) § 707-720(1)(e) (Supp. 2013);2 (2)

ki dnapping, in violation of HRS § 707-720(1)(d) (Supp. 2013);?
(3) first-degree terroristic threatening, in violation of HRS

8§ 707-716(1)(e) (Supp. 2008);* (4) first-degree pronoting
prostitution, in violation of HRS 8§ 712-1202(1)(a) (Supp. 2008);°
and (5) carrying or use of a firearmin the conm ssion of a
separate felony, in violation of HRS 8§ 134-21 (Supp. 2011).°

HRS & 707-720(1)(e) provides that "[a] person commits the offense of
ki dnapping if the person intentionally or knowi ngly restrains another person
with intent to . . . [t]lerrorize that person or a third person[.]"

3HRS § 707-720(1)(d) provides that "[a] person commts the offense of
ki dnapping if the person intentionally or knowi ngly restrains another person
with intent to . . . [i]lnflict bodily injury upon that person or subject that
person to a sexual offense[.]"

At the time relevant to this case, HRS § 707-716(1)(e) provided: "A
person commits the offense of terroristic threatening in the first degree if
the person commts terroristic threatening . . . [w]ith the use of a dangerous
instrument." At that time, HRS § 707-715 (1993) defined the offense of
terroristic threatening, in pertinent part, as follows: "A person commts the
of fense of terroristic threatening if the person threatens, by word or
conduct, to cause bodily injury to another person . . . : (1) Wth the intent
to terrorize, or in reckless disregard of the risk of terrorizing, another

person[.]" (Format altered.)

5 At the time relevant to this case, HRS § 712-1202(1)(a) provided

(1) A person commits the offense of promoting prostitution
in the first degree if the person knowi ngly:

(a) Advances prostitution by compelling a person by force
threat, or intimdation to engage in prostitution, or
profits from such coercive conduct by

® HRS § 134-21 provides, in relevant part:

(a) It shall be unlawful for a person to knowi ngly carry on
the person or have within the person's i mmedi ate control or
intentionally use or threaten to use a firearm while engaged in
the comm ssion of a separate felony, whether the firearm was
| oaded or not, and whether operable or not; provided that a person
shall not be prosecuted under this subsection [for certain
separate felonies not relevant to this case].

(b) A conviction and sentence under this section shall be in
addition to and not in lieu of any conviction and sentence for the
separate felony; provided that the sentence imposed under this
section may run concurrently or consecutively with the sentence
for the separate felony.
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The amended conplaint read in relevant part as foll ows:

COUNT |: On or about the 4th day of March, 2009, to
and including the 5th day of March 2009, in the City and
County of Honolulu, State of Hawaii, JOSEPH VAIM LI did

intentionally or knowingly restrain [the CW, with intent

to terrorize her or a third person, thereby commtting the
of fense of Kidnapping, in violation of Section 707-720(1)(e)
of the [HRS].

COUNT 11: On or about the 21st day of February, 2009
in the City and County of Honolulu, State of Hawaii, JOSEPH
VAIM LI did intentionally or knowingly restrain [the CW,
with intent to inflict bodily injury upon her or subject
her to a sexual offense, thereby commtting the offense of
Ki dnapping, in violation of Section 707-720(1)(d) of the

[ HRS] .

COUNT 111: On or about the 4th day of March, 2009, to
and including the 5th day of March, 2009, in the City and
County of Honolulu, State of Hawaii, JOSEPH VAIM LI,

t hreatened, by word or conduct, to cause bodily injury to
[the CW, with the use of a dangerous instrunent, to wit, an
instrument that falls within the scope of Section 706-660.1
of the [HRS], with the intent to terrorize, or in reckless
di sregard of the risk of terrorizing [the CW, thereby
commtting the offense of Terroristic Threatening in the
First Degree, in violation of Section 707-716(1)(e) of the

[ HRS] .

COUNT 1V: On or about the 18th day of February, 2009
to and including the 3rd day of March, 2009, in the City and
County of Honolulu, State of Hawaii, JOSEPH VAIM LI did
knowi ngly advance prostitution by conmpelling [the CW by
force, threat, or intimdation to engage in prostitution
or did knowi ngly profit from such coercive conduct by
anot her, thereby committing the offense of Pronoting
Prostitution in the First Degree, in violation of Section
712-1202(1)(a) of the [HRS].

COUNT V: On or about the 4th day of March, 2009, to
and including the 5th day of March, 2009, in the City and
County of Honolulu, State of Hawaii, JOSEPH VAIM LI did
knowi ngly carry on his person or have within his immediate
control or did intentionally use or threaten to use a
firearm while engaged in the comm ssion of a separate
felony, to wit, Kidnapping and/or any included felony
of fense of Kidnapping, whether the firearm was | oaded or
not, and whether operable or not, thereby commtting the
of fense of Carrying or Use of a Firearmin the Comm ssion of
a Separate Felony, in violation of Section 134-21 of the
Hawaii Revised Statutes. JOSEPH VAIM LI commits the offense
of Kidnapping, in violation of Section 707-720(1)(e) of the
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[HRS], if he intentionally or knowingly restrain [sic] [the
CW with intent to terrorize her or a third person.

Each count also alleged that if convicted of the charged of fense
or an included felony offense, Vaimli may be subject to an
extended termof inprisonnent as a nultiple offender in
accordance wth HRS 88 706-661 and 706-662(4)(a) (Supp. 2013).
.
A

On April 6, 2010, the Crcuit Court held a hearing on
certain pre-trial notions, at which tine Vaimli's trial counse
asked that Vaimli's presence be waived. The State infornmed the
Crcuit Court that it had information that Vaimli had |eft
Hawai ‘i. The State expl ained that the bond posted for Vaimli
was $250, 000 because of the high risk of his |eaving Hawai ‘i, and
that Vaimli's bail bonds person had gone to San Francisco to
| ook for him The G rcuit Court ordered a trial call the
foll ow ng week and required Vaimli's presence in court.

On April 13, 2010, Vaimli was present in court. Ilda
Peppers (Peppers), who stated that she was the representative of
Freedom Bai | Bonds and that she was also Vaimli's enpl oyer,
reported to the court that she and Linda Del Ro (Del R o) were
in California | ooking for another person and not Vaimli.

Vaimli denied that he had traveled to the mainland while on
bail. The Crcuit Court, however, continued the hearing for a
week to permt additional witnesses to be called on the question
of whether Vaimli had |eft Hawai ‘i.

At the subsequent hearing, Shane Yaw (Yaw), a district
court clerk, testified that on April 1st, Del R o informed Yaw
that Vaimli had forfeited his $250,000 bail and that Del Ri o was
going to travel to San Francisco to find Vaimli. However, Yaw
did not know whether Vaimli had actually left the jurisdiction.
Del Ri o, an enployee of Freedom Bail Bonds, testified that
Vaimli never left Hawai‘i and that she had traveled to
California in search of two other people. The G rcuit Court
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concl uded that the evidence presented was insufficient to prove
an intentional violation of the conditions of bail by Vaimli.
However, the Circuit Court found Del Rio's credibility was "an
i ssue"” and that Yaw was nore credible. The Grcuit Court

nodi fied Vaimli's bail conditions by inposing a curfew on
Vaimli and subjecting Vaimli to electronic nonitoring.

Vaimli was present for jury selection, which began in
t he norning on Monday, June 21, 2010, and was conpl eted t hat
afternoon. After the jury was selected, the Grcuit Court
infornmed the jurors, in the presence of Vaimli, that trial would
resunme on Wednesday at 9:00, and it instructed the jurors to
present in the courthouse at 8:45. The Crcuit Court infornmed
the jurors that it would swear themin on Wednesday, and then
proceed with opening statenments and evi dence.

B

On Wednesday, June 23, 2010, Vaimli failed to appear.
Vaimli's trial attorney (defense counsel) represented to the
Circuit Court that he had spoken to Vaimli the day before
because they had planned to neet, but Vaimli failed to show up
for the neeting. Defense counsel explained that when he
attenpted to contact Vaimli by phone several tinmes thereafter,
Vaimli's "phone nunber” indicated that Vaimli was not accepting
cal | s.

The Gircuit Court asked counsel's position on how the
case should proceed, in light of Vaimli's absence. The Crcuit
Court noted that it could proceed with trial in absentia because
"Vaimli voluntarily absented hinself fromthe trial[,]" or it
coul d discharge the jury, which had not yet been sworn in.

Def ense counsel preferred to have Vaim|li present during trial
and requested a continuance until Vaimli "show ed] up" or could
be "picked up." The GCrcuit Court continued trial to the
fol |l owi ng Monday, June 28, 2010.
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On June 28, 2010, the State filed a "Menorandum on
Trial In Absentia[,]" asserting that: (1) Vaimli was present at
t he comrencenent of trial for jury selection; (2) Vaimli was
present in court when the State confirned that the CWwas on
Oahu and prepared to testify at trial; (3) Vaimli thereafter
voluntarily absented hinself fromthe proceedi ngs by abscondi ng;
and (4) the public's interest in going forward with the tri al
outweighed Vaimli's right to be present. The State further
represented that: (1) on June 15, 2010, Vaimli notified the
I ntake Service Center (1SC) that the tel ephone to which his
el ectronic nonitoring was attached had been di sconnected, and
that 1 SC had not heard fromVaimli since June 17, 2010, even
t hough he had an appointnment with | SC during the week of June 21,
2010; (2) since Vaimli's non-appearance in court on June 23,
2010, police officers and sheriffs had been actively searching
for Vaimli on Oahu at places he was known to frequent, but have
been unable to find him (3) Vaimli had reportedly been at the
Honol ul u International Airport on June 23, 2010, preparing to
board a flight to San Franci sco; and (4) the CWhad been brought
fromthe mainland to Hawai ‘i to testify for trial, and that
"[ b] ecause Defendant has absconded, [the CW is obligated to
remain on the Island of OGahu for an additional week at
significant expense, inconvenience and enotional distress to the
[CW, who fears the Defendant and his friends will attenpt to
keep her fromtestifying against him™

In court on June 28, 2010, Vaimli's counsel inforned
the Crcuit Court that Vaimli had not contacted counsel and that
Vaimli had not been | ocated by the bail bond conpany. The
Circuit Court found that under Hawai ‘i Rul es of Penal Procedure
(HRPP) Rule 43, Vaimli had voluntarily absented hinself fromthe
proceedings. The Circuit Court called in the jury, advised the
jurors that the trial would be continued to July 19, 2010, and
asked i f anyone woul d be unavailable. The Grcuit Court excused
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a juror who stated that she was going back to the mainland on
July 15th and replaced her with the first alternate. The Circuit
Court al so asked the jurors whether they had heard anythi ng about
the case outside the courtroom The G rcuit Court questioned two
jurors who answered affirmatively, outside the presence of the
ot her jurors, and al so gave counsel for Vaimli and the State the
opportunity to question them The two jurors stated that what
t hey had heard would not affect their ability to be fair and
inmpartial, and the G rcuit Court kept the two jurors on the jury.
The Gircuit Court then addressed the entire jury panel and
instructed themto return to court on July 19th.

During the June 28, 2010, proceedings, the Crcuit
Court al so considered Vaimli's notion to dismss his charges for
al | eged di scovery violations, on which the State presented the
testimony of a witness, and denied the notion. [In addition,
Nat asha Canbra (Canbra), whose case had been consolidated with
Vaimli's case for trial, pleaded guilty to unlawful inprisonnent
pursuant to a plea agreement. The Circuit Court continued tria
to July 19, 2010.

On July 19, 2010, Vaimli still had not been | ocat ed.

Def ense counsel stated that his last contact with Vaimli had
been on June 22, 2010, the day after jury selection. Defense
counsel further stated that he attenpted to contact Vaimli a
nunber of times through the phone nunber Vaim|li provided, but
Vaimli never responded to those calls. Defense counsel also
stated that Peppers, the head of the bail bond conpany, confirned
that Vaimli could not be reached at his tel ephone nunber and

t hat Peppers was presently on the nainland searching for Vaimli.
Def ense counsel objected to a trial in absentia,
arguing that the public interest in continuing the trial did not
supercede Vaimli's right to be present and confront his
accusers, and that the State had not shown that Vaim|li was
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voluntarily absent. The Circuit Court, citing HRPP Rule 43,°
ruled in relevant part:

[ T] he def endant shall be considered to have waived the right
to be present whenever a defendant initially present is
voluntarily absent after the hearing or trial is comenced

In this particular case, M. Vaimli was informed that the
-- after jury selection that the trial will commence at 9:00
on the 23rd. M. Vaimli was instructed to be here

bel i eve at 8:30. He had been previously admoni shed by this
court that irregardless of what anybody m ght tell himthat
he is required to be present at all proceedings and that's

why the court even inmposed conditions on M. Vaimli short

of revoking his bail

As counsel recall there was a motion to revoke M.
Vaimli's bail because of allegations that M. Vaimli had
left the jurisdiction to the State of California, and the
wi t ness that would bear fruit to that was Ms. Del Rio.
However, at the hearing Ms. Del Rio had indicated that that
was not correct, and therefore the court had no basis to
grant the notion. However, given the seriousness of the
of fense, the court neverthel ess inposed the conditions that

it did on M. Vaimli only later be confronted on June 23rd
of M. Vaimli's failure to appear. The court even
continued the matter to allow [defense counsel] or Ms. De
Rioto find M. Vaimli. And to this date, M. Vaimli has
yet to appear before this court. Therefore, the court,
under Rule 43 of the Hawaii Rul es of Penal Procedure, wil
proceed without M. Vaimli's presence

The CGircuit Court then proceeded to swear in the jury.
The Gircuit Court instructed the jury that Vaimli had

"HRPP Rul e 43 provides in relevant part:

(a) Presence required. The defendant shall be present at the
arraignment, at the tinme of the plea, at evidentiary pretrial
hearings, at every stage of the trial including the inpaneling of
the jury and the return of the verdict, and at the inmposition of
sentence, except as otherwi se provided by this rule

(b) Continued presence not required. The further progress of
a pretrial evidentiary hearing or of the trial to and including
the return of the verdict shall not be prevented and the defendant
shall be considered to have waived the right to be present
whenever a defendant, initially present,

(1) is voluntarily absent after the hearing or trial has
commenced (whether or not the defendant has been informed by the
court of the obligation to remain during the trial); or

(2) engages in conduct which is such as to justify exclusion
fromthe courtroom

Al t hough HRPP Rul e 43 was amended after the Circuit Court's ruling in this
case, the above-quoted portions of HRPP Rule 43(a) and (b) that are rel evant
to this appeal have not changed
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"voluntarily elected not to be present at trial[,]" and that the
jury shall not use or consider Vaimli's absence to determne his
guilt or innocence of the charges and shall not use Vaimli's
absence "as evidence that [he] is a person of bad character.™

L.

The foll owi ng evidence was adduced at trial. The CW
was born and raised in South Dakota. The CWnoved to Texas and
began working as a prostitute in |ate 2008 to support her two
young children, who alternated between living with her parents
and her ex-boyfriend, the children's father. |In January of 2009,
when the CWwas twenty-three years old, she noved to Hawai ‘i from
Texas to work as a prostitute during the Pro Bow. After noving
to Hawai ‘i, the CWbegan working at the Gol den Queen. The CW
testified that the Gol den Queen was a "nmassage parlor” and the
girls working there "[were] having sex for noney[.]"

According to the CW in early February of 2009,
Canbra, ® described by the CWas a friend who occasionally worked
at the Golden Queen, invited the CWto a club for a drink. \Wen
Canbra picked her up fromthe CGolden Queen, Vaimli was also in
the car. At the club, Vaimli told the CWabout his cars, noney,
and houses and assured the CWthat he would take good care of
her. The CWtold Vaim|i that her children were the reason she
was working, and Vaimli prom sed her that she would be able to
take care of them Vaimli took the noney that the CWhad on her
t hat ni ght and becane her pinp. Once a day, Vaimli collected
t he noney that the CWearned fromhaving sex with nen at the
Gol den Queen.

Sonetinme later in February of 2009, Vaimli notified
the CWthat she would be working the "track,” i.e., a street in
Wai ki ki. The CWfelt scared and unconfortabl e about wal king the
streets, because she had never done it before. Once the CW

8The CW used Cambra's ni ckname "Lexy" when referring to Cambra at trial.
As previously noted, Cambra's case was consolidated with Vaimli's case for
trial, but Canmbra pleaded guilty pursuant to a plea agreenment after the jury
had been sel ected but before the jury was sworn.

10
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started working the track, she noved out of the Gol den Queen and
lived at different hotels for short periods of tine. Vaimli had
rules for the CWwhen she was working the track, and he wanted
her to be "in pocket[,]" which neant "[b]eing respectful to him

doi ng what he says and . . . listening."

The CWrecall ed several specific incidents that
occurred during February and March of 2009. In one incident,
Vai m i knocked the CWunconscious in an alley and then dragged
her by the hair. 1In a second incident, Vaimli choked the CWin
a hotel room for being disobedient until she blacked out. 1In a

third incident, Vaimli hit the CWon the face with a lanp in her
hotel room grabbed her by the hair and pulled her back when she
tried to run out the door; threw a two-liter bottle of coke,
hitting the CWin the face; and told her, "Bitch, you' re gonna
| earn. You better learn. | thought your |earned last tinme."
In a fourth and fifth incident, Vaimli whipped the CWwith a
white |eather belt. During these whippings, Vaimli would not
allow the CWto |eave the room In a sixth incident, Vaimli hit
the CWon the back of the head five or six tines with the CWs
hi gh- heel ed shoe because she was not listening to him

In early March of 2009, the CWreturned to living at
the Gol den Queen. Vaimli becane upset when he | earned that the
CW had been talking to Canbra's cousin, whomthe CWwas
conversing with on a normal social basis as a friend. The CWwas

attenpting to avoid Vaim|i because she was scared of what he was
going to do. One evening, while the CWwas trying to avoid
Vaimli, Canbra came to the Golden Queen to pick up the CWin a

SW. Canbra told the CWthat Vaimli was not wth Canbra.
However, after the CWgot in the SUV and Canbra began driving,
the CWdiscovered that Vaimli was in the backseat of the SUv
dressed all in black.

At Vaimli's direction, Canbra began driving toward the
North Shore. Vaimli told the CWthat he thought she "l oved her
ki ds" and "was working for her kids," and indicated that where
t hey were going would be her "new track[.]" Vaimli had the CW

11
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| ean back in her seat. The CWfelt a gun pressed up agai nst her

face. Vaimli told the CWthat since she "liked pineapple so
much [she] was gonna be living or sleeping with "enf.]" The CW
pl eaded with Vaimli for her life.

At sone point, Canbra stopped the car. Vaimli forced
the CWout of the car and told her to lie face down on the

ground. Vaimli, with the gun pointed at the back of the CWs
head, kept saying, "Bitch, | thought you |loved your kids. |
t hought you | oved your kids." When a car drove by, Vaimli
pul l ed the CWup and threw her back into the car, telling her
that she "was lucky.” In the car, Vaimli placed the gun in the
CWs nouth, telling the CWthat he "has [her] |ife, and if he
wants to take it he will."™ Vaimli dropped the CWoff at the
Gol den Queen.

A day or two |ater, on March 6, 2009, Sheriff Janes
Barnes, Il (Sheriff Barnes), who was assigned to the Hawai ‘i

Coal i ti on Agai nst Human Trafficking Task Force, went to the
ol den Queen and asked the CWfor identification. The CWcould
not provide any identification, because Vaimli had her ID
Sheriff Barnes testified that this concerned him because "if a
femal e does not have an ID in these types of establishnents,
normal ly she's not there on her own or soneone is holding her ID
for her."” The next night, sheriffs returned to the Gol den Queen,
and the CWtold the sheriffs that she needed hel p. Shortly
thereafter, the CWnet with a police detective and gave a
recorded interview. A day after the interview, the CWassisted
the police by going with themon a drive and | ocating the spot
where Vaimli had pulled her out of the car and held a gun to her
head.

On July 22, 2010, the jury found Vaimli guilty as
charged on all five counts.

| V.

On or about October 14, 2011, Vaimli was arrested in

Texas and returned to Hawai ‘i for sentencing.

12
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On February 21, 2012, Vaim|i appeared before the
Circuit Court for sentencing. The Circuit Court sentenced
Vaimli to ten years of incarceration on Counts 1 and 2, five
years of incarceration on Count 3, ten years of incarceration on
Count 4, and twenty years of incarceration on Count 5.° |t
i nposed mandatory mninmumterns of incarceration on each count
based on Vaimli's status as a repeat offender. The Circuit
Court ordered the sentences on Counts 1, 2, and 3 to run
concurrently with each other, the sentence on Count 4 to run
consecutively to the sentences on Counts 1, 2, and 3, and the
sentence on Count 5 to run consecutively to the sentence on
Counts 1, 2, 3, and 4. In sum the Grcuit Court sentenced

Vaimli to forty years of inprisonnment. That sane day, the
Circuit Court entered its Judgnent.
DI SCUSSI ON
l.
A
Vai m |i argues that because the charges in the anended

conpl aint were phrased in the disjunctive, they failed to provide
himw th adequate notice of "which specific acts in those
statutes were being relied upon as the basis for the accusations
against hinf.]" On this basis, he clainms that the charges were
"fatally defective.” "[Whether a conplaint provides sufficient
notice to a defendant is reviewed under the de novo, or
right/wong, standard."” Codiamat, 131 Hawai ‘i 220, 223, 317 P.3d
664, 667 (2013). As explained below, we conclude that Vaimli's
chal l enge to the sufficiency of the charges is without merit.
B

The crim nal process begins when the defendant is
charged with a crimnal offense. State v. Sprattling, 99 Hawai ‘i
312, 317, 55 P.3d 276, 281 (2002). The charging instrument nust

 vaimli chose not to exercise his right of allocution. Def ense
counsel stated, without further explanation, that Vaimli indicated to him
that there were "mtigating factors that precluded himfrom being here for his
own trial and that he felt -- he believed that his life was in jeopardy."”

13
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informthe defendant of "the nature and cause of the
accusation[,]" Haw. Const. art. |, 8 14, "and sufficiently
appri se the defendant of what he or she nust be prepared to neet
to defend against the charges.” Codiamat, 131 Hawai ‘i at 223,

371 P.3d at 667 (internal quotation marks, citation, and brackets
omtted). |In determ ning whether a charge is sufficient, the
relevant inquiry is whether it gave the accused "fair notice" of
the charged offense. See State v. Mta, 124 Hawai ‘i 385, 390,

245 P. 3d 458, 463 (2010); State v. Nesmith, 127 Hawai ‘i 48, 54,
276 P.3d 617, 623 (2012).

C.

Vaimli's claimthat the State's disjunctive pl eading
in this case was inperm ssible and rendered the charges fatally
defective is refuted by the Hawai ‘i Suprene Court's recent
decision in Codiamat, 131 Hawai ‘i 220, 317 P.3d 664. 1In
Codi amat, the suprene court concluded that "the use of the
di sjunctive may be appropriate when it provides notice to the
defendant that the State nay attenpt to prove guilt by show ng
that the defendant conmitted any one of multiple related acts.
This alerts the defendant that he or she nust be prepared to
def end agai nst each of the charged alternatives.” Codiamat, 131
Hawai ‘i at 226, 317 P.3d at 670.

The suprene court rejected a rule that woul d prohibit
di sjunctive pleading and stated that "Hawai ‘i courts have never
enforced a strict rule against charging in the disjunctive.” 1d.
at 223, 317 P.3d at 667. The court held that "when charging a
def endant under a single subsection of a statute, the charge may
be worded disjunctively in the | anguage of the statute as |ong as
the acts charged are reasonably related so that the charge

provi des sufficient notice to the defendant.” 1d. at 227, 317
P.3d at 671. The court further held that "states of m nd may be
charged disjunctively.” 1d. Applying these principles, the

court held that Codiamat's charge was sufficient in that "[t]he
acts charged disjunctively were contained within a single
subsection of a statute and were reasonably related so that the

14
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conplaint sufficiently apprised [Codianat] of the nature of the

charged acts and allowed [ Codiamat] to prepare a defense.” Id.
at 221, 317 P.3d at 665.
Here, the disjunctive pleading that Vaimli clains

rendered his charges fatally defective involved reasonably
rel ated acts contained within a single subsection of a statute or
different states of mnd. Vaimli challenges the follow ng
i nstances, highlighted below, of the State's charging in the
di sj uncti ve:

(1) Count 1 -- kidnapping in violation of HRS § 707-
720(1)(e) -- Vaimli did intentionally or knowi ngly restrain the
CW with intent to terrorize the CWor a third person.

(2) Count 2 -- kidnapping in violation of HRS § 707-
720(1)(d) -- Vaimli did intentionally or knowingly restrain the
CW with intent to inflict bodily injury upon her or subject her

to a sexual offense.

(3) Count 3 -- first-degree terroristic threatening in
violation of HRS § 707-716(1)(e) -- Vaimli threatened, by word
or conduct, to cause bodily injury to the CW with the use of a
dangerous instrunent, with the intent to terrorize, or in
reckl ess disregard of the risk of terrorizing the CW

(4) Count 4 -- first-degree pronoting prostitution in
violation of HRS § 712-1202(1)(a) -- Vaimli did know ngly
advance prostitution by conpelling the CWby force, threat, or
intimdation to engage in prostitution, or did know ngly profit
from such coercive conduct by anot her.

(5) Count 5 -- carrying or use of a firearmin the
commi ssion of a separate felony in violation of HRS § 134-21 --
Vaimli did knowingly carry on his person or have within his

i mredi ate control or did intentionally use or threaten to use a
firearmwhile engaged in the comm ssion of a separate felony.
The instances of disjunctive charging that Vaimli
chal | enges invol ved reasonably rel ated acts under a single
subsection of a statute or different states of m nd, which the

15
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Codi amat court held can be charged disjunctively. The potenti al
"Jendrusch"® exception to the permissibility of disjunctive
pl eadi ng identified by the suprenme court in Codiamat -- the
joining of "charges of violations of nmultiple sections or
subsections of a statute[,]" id. at 226, 317 P.3d at 670 -- is
not inplicated by the charges in this case.

D.

We concl ude that the charges against Vaimli gave him
fair notice of the nature and cause of the accusation against him
and what he needed to be prepared to neet. It is well-settled
t hat where an offense statute establishes alternative neans of
commtting an offense, the State is allowed to prove in the
di sjunctive, that is, prove the offense was commtted by
establishing any of the alternative neans. See State v. Batson,
73 Haw. 236, 249-51, 831 P.2d 924, 931-32 (1992) (concl uding that
t he of fense of second-degree nurder can be proven by establishing

that it was commtted by the alternative neans of nurder by
conmmi ssion or nurder by omission); Nesnmith, 127 Hawai ‘i at 61,
276 P.3d at 630 (concluding that the offense of driving under the
i nfluence of an intoxicant can be proven by the alternative neans
of driving while inpaired by alcohol or driving with .08 or nore
grans of al cohol per two hundred ten liters of breath).

If the State can prove alternative neans in the
di sjunctive, then charging alternative nmeans in the disjunctive
serves to provide a defendant with fair notice. Put another way,
di sjunctive charging provides a defendant with fair notice
because it accurately reflects what the defendant nust be
prepared to neet, and thus, satisfies due process. For exanpl e,
if an offense can be commtted by alternative means A or B, the
State can establish the defendant's guilt by proving either neans
A or nmeans B. Because the State's proof of either nmeans A or
means B will suffice, charging in the disjunctive serves to
provi de a defendant with fair notice that he or she nust be

state v. Jendrusch, 58 Haw. 279, 567 P.2d 1242 (1977).

16



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

prepared to defend agai nst both nmeans A and neans B. A defendant
provided with notice that the State can obtain a conviction by
proof of either neans A or neans B would rationally conclude that
a defense agai nst both neans A and neans B nust be prepared. On
the other hand, charging in the conjunctive may lull a defendant
into erroneously believing that he or she can defeat the charge
by refuting either nmeans A or neans B, thereby prejudicing the
def endant by causing the defendant to only prepare a defense as
to one of these neans.

In this case, the State's disjunctive charging served
to provide Vaimli with fair notice that the State could prove
t he charges agai nst himthrough proof of alternative acts or
states of mind. Vaimli does not denonstrate that he was
prejudiced or unfairly surprised by the State's pleading in the
di sjunctive. Nor does Vaimli assert that he woul d have changed
hi s defense had the anended conplaint charged himin the
conjunctive. W conclude that Vaimli has failed to show t hat
his charges were rendered fatally defective by the State's
charging in the disjunctive.

E

Vaimli's reliance on State v. Jendrusch, 58 Haw. 279,
567 P.2d 1242 (1977), and State v. MCarthy, No. 29701, 2010 W
3433722 (Hawai ‘i App. Aug. 31, 2010) (mem), to support his
di sjunctive pleading claimis msplaced. In Codiamt, the
suprene court effectively overruled this court's nmenorandum
opinion in MCarthy. See Codiamat, 131 Hawai ‘i at 224-27, 317
P.3d at 668-71. The suprene court also limted the application
of Jendrusch to its facts, nanmely, where the disjunctive pleading
is "used to join charges of violations of nultiple sections or
subsections of a statute.” 1d. at 226, 317 P.3d at 670. As
previously noted, the situation covered by Jendrusch is not
present in this case. Accordingly, Jendrusch and McCarthy do not
support Vaimli's claim

17
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.

Vaimli contends that his trial counsel provided
ineffective assistance in failing to object to the disjunctive
chargi ng | anguage. W di sagree.

To show i neffective assistance of counsel, Vaimli
bears the burden of establishing: "1) that there were specific
errors or om ssions reflecting counsel's |ack of skill, judgment,
or diligence; and 2) that such errors or om ssions resulted in
either the withdrawal or substantial inpairnment of a potentially
neritorious defense." State v. Richie, 88 Hawai‘i 19, 39, 960
P.2d 1227, 1247 (1998) (block quote format and citation omtted).
For the reasons previously stated, the failure of trial counsel
to object to the disjunctive charging | anguage did not reflect
counsel's lack of skill, judgment, or diligence and did not
result in the withdrawal or substantial inpairment of a
potentially nmeritorious defense. See id. W therefore reject
Vaimli's claimthat his trial counsel provided ineffective
assi st ance.

L.

Vaimli argues that the GCrcuit Court violated his
constitutional right to be present at trial because the State
failed to establish that Vaimli had voluntarily absented hinsel f
fromtrial. Vaimli contends that there was insufficient
evi dence to show that his failure to appear was voluntary, and
not due to injury, illness, or circunstances beyond his control.
Vaimli argues in the alternative that even if he had voluntarily
absented hinself, the Grcuit Court abused its discretion in
conducting the trial in his absence. W conclude that Vaimli's
argunments | ack nerit.

A
1

In DDaz v. United States, 223 U.S. 442, 455 (1912), the
United States Suprenme Court stated the rule applicable where a
def endant voluntarily absents hinself during trial:
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[Where the offense is not capital and the accused is not in
custody, the prevailing rule has been, that if, after the
trial has begun in his presence, he voluntarily absents

hi msel f, this does not nullify what has been done or prevent
the conpletion of the trial, but, on the contrary, operates
as a waiver of his right to be present, and | eaves the court
free to proceed with the trial in |like manner and with |ike
effect as if he were present.

The Court cited the following justification for the rule:

"It does not seemto us to be consonant with the dictates of
common sense that an accused person, being at |arge upon
bail, should be at liberty, whenever he pleased, to withdraw
himsel f fromthe courts of his country and to break up a
trial already commenced. The practical result of such a
proposition, if allowed to be |law, would be to prevent any
trial whatever until the accused person himself should be

pl eased to permt it."

|d. at 457 (quoting Falk v. United States, 15 App. D.C. 446, 454
(1899)).

HRPP Rul e 43, entitled "Presence of the Defendant[,]"
i ncorporates the rule expressed in DDaz. HRPP Rul e 43 provides
in relevant part:

(a) Presence required. The defendant shall be present
at the arraignment, at the time of the plea, at evidentiary
pretrial hearings, at every stage of the trial including the
i mpaneling of the jury and the return of the verdict, and at
the inmposition of sentence, except as otherwi se provided by
this rule.

(b) Continued presence not required. The further
progress of a pretrial evidentiary hearing or of the tria
to and including the return of the verdict shall not be
prevented and the defendant shall be considered to have
wai ved the right to be present whenever a defendant,
initially present,

(1) is voluntarily absent after the hearing or tria
has commenced (whether or not the defendant has been
informed by the court of the obligation to remain during the
trial)[.]

(Enphases added.)

As provided by HRPP Rul e 43, a defendant shall be
considered to have waived his or her right to be present at trial
where the defendant is initially present, but thereafter is
voluntarily absent after the "trial has commenced[.]" HRPP Rule
43(b)(1). Thus, a threshold issue is determ ning when "trial has
comenced"” for purposes of HRPP Rule 43. 1In the instant case,
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Vaimli was present during jury selection, but failed to appear
thereafter and was absent when the jury was sworn and for the
remai nder of the trial
2.

Hawai ‘i ' s appel |l ate courts have not addressed this
specific threshold issue before. However, when interpreting a
rul e pronmul gated by the courts, principles of statutory
construction apply. State v. Baron, 80 Hawai ‘i 107, 113, 905
P.2d 613, 619 (1995). Therefore, the interpretation of HRPP Rule
43 is a question of |aw revi ewabl e de novo. See id.

Pursuant to rules of statutory construction, we nust
read the phrase "after . . . trial has commenced"” as used in HRPP
Rul e 43(b)(1) in the context of the entire rule and construe it
in a manner consistent with its purpose. See State v. Rauch, 94
Hawai ‘i 315, 322, 13 P.3d 324, 331 (2000).

HRPP Rul e 43(a)(1) sets forth when the presence of a
defendant is required. HRPP Rule 43(a)(1l) provides that "[t]he
def endant shall be present at the arraignnent, at the tine of the

pl ea, at evidentiary pretrial hearings, at every stage of the

trial including the inpaneling of the jury and the return of the
verdict, and at the inposition of sentence, except as otherw se
provided by this rule.” (Enphasis added.) HRPP Rule 43 was
patterned after the Federal Rules of Crimnal Procedure (FRCP)
Rule 43. State v. Caraballo, 62 Hawai ‘i 309, 322 n.12, 615 P.2d
91, 99 n.12 (1980);! see Matias v. State, 73 Haw. 147, 149, 828
P.2d 281, 283 (1992) (noting that FRCP Rule 43 "is to all intents
and purposes identical with our rule"). Thus, the construction

of FRCP Rule 43 by federal courts "is persuasive[,]" State v.
Toguchi, 9 Haw. App. 466, 467, 845 P.2d 557, 558 (1993), and "we
find it appropriate to incorporate the analysis used in the
federal rule."” Caraballo, 62 Hawai‘i at 322 n.12, 615 P.2d at 99
n.12 (1980).

Hcaraball o construed Rule 43 of the Hawai‘i Rul es of Crimnal Procedure,
the predecessor of HRPP Rule 43.
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Federal courts recognize that jury selection is a
"stage of trial" under FRCP Rule 43(a). See, e.qg., United States

v. Sterling, 738 F.3d 228, 236 (11th Cir. 2013); United States V.

Ali kpo, 944 F.2d 206, 209-10 (5th Cr. 1991).' FRCP Rule 43
codified existing law that a defendant had a right to be present
during jury selection. See Aikpo, 944 F.2d at 209.

Accordingly, federal courts have held that trial comrences for
pur poses of FRCP Rule 43 when jury selection begins. United
States v. Bradford, 237 F.3d 1306, 1309-10 (11th G r. 2001)

(hol ding that for purposes of FRCP Rule 43, "a 'trial has
commenced’ when the jury selection process has begun" and stating

that all other federal circuits to address the issue "have held
that trial comrences under [FRCP] Rule 43 when jury sel ection
begins"); Governnent of the Virgin Islands v. George, 680 F.2d
13, 15 (3rd Gr. 1982) (holding that trial "conmmences" for FRCP
Rul e 43 purposes when jury selection begins); United States v.
Krout, 56 F.3d 643, 645-46 (5th Cr. 1995) (holding the sane).

In Bradford, George, and Krout, the courts applied FRCP Rule 43
to the factual circunstances presented in Vaimli's case -- where

t he def endant was present for jury selection but was absent when
the jury was sworn in.

Construi ng the commencenent of trial for purposes of
HRPP Rul e 43(b) (1) as occurring when jury selection begins is
consistent with the apparent purpose of the rule' s waiver
provi sion, which is to prevent a defendant from obstructing the

2The substantive content of FRCP Rule 43 that is relevant to this
opi nion has not materially changed since Hawai ‘i 's adoption of HRPP Rule 43
Inits current form FRCP Rule 43 provides, in relevant part, that the
def endant nust be present at "every trial stage, including jury inpanel ment
and the return of the verdict[.]" FRCP Rule 43(a)(2). FRCP Rule 43 further
provi des that "[a] defendant who was initially present at trial . . . waives
the right to be present . . . when the defendant is voluntarily absent after
the trial has begun[.]" FRCP Rule 43(c)(1)(A) (formatting altered). An
earlier version of FRCP 43 provided that "[t]he defendant shall be present

at every stage of the trial including the inmpaneling of the jury and the

return of the verdict,"” FRCP Rule 43(a), and that "the defendant will be
considered to have waived the right to be present whenever a defendant,
initially present at trial . . . is voluntarily absent after the trial has

commenced[.]" FRCP Rule 43(b)(1).
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proceedi ngs and frustrating the orderly process of trial by
voluntarily absenting hinself or herself fromthe courtroom See
Bradford, 237 F.3d at 1310; People v. G anderson, 79 Cal. Rptr

2d 268, 269-70 (Cal. Ct. App. 1998) (construing California
statute anal ogous to FRCP Rule 43). W also find conpelling the
following rationale federal courts have cited in support of their
hol ding that trial comences for purposes of FRCP Rule 43 when
jury selection begins, rather than | ater when the jury is sworn:

The concept that a defendant could go through trial
proceedi ngs to the point of selecting the entire jury and
t hen, perhaps because he was dissatisfied with the

conmpl ement thereof, freely depart, does not appeal to us.
To draw the bright line at the formality of swearing the
jury would frustrate the purpose of Rule 43.

United States v. Mller, 463 F.2d 600, 603 (1st Cr. 1972); see
Bradford, 237 F.3d at 1310; George, 680 F.2d at 15.

Al t hough jeopardy does not attach until the jury is
sworn, federal courts have rejected the argunent that the test
used in applying the Doubl e Jeopardy C ause should be applied in
determ ning when a trial "comrences" for purposes of FRCP Rule
43. See, e.qg., Bradford, 237 F.3d at 1310-11 (11th Cr. 2001)
("G ven the distinct and different purposes of the Double
Jeopardy O ause and Rule 43(b)(1), we find no conpelling
justification for inporting the double jeopardy standard into the
determ nation of when a trial comrences for purposes of Rule
43(b)(1).").

For the reasons set forth above, we hold that for
pur poses of HRPP Rule 43, "trial has commenced"” when the court
has begun the process of selecting the jury.

B.

We now turn to whether the State established that
Vaimli had voluntarily absented hinself fromtrial. Wether or
not a defendant is in custody is "crucial" to a determ nati on of
the voluntariness of a defendant's absence. See State v.
Carabal | 0, 62 Haw. 309, 323, 615 P.2d 91, 100 (1980).
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In this case, Vaimli had been rel eased on bail when he
failed to appear for trial. Although the Grcuit Court did not
know the precise reason for Vaimli's failure to appear, the
record provides conpelling evidence that Vaim|li had absconded.
Vaimli was present in court on June 21, 2010, when the Circuit
Court informed the jurors that trial would resune on Wednesday,
June 23, 2010. Vaimli failed to appear on June 23, 2010.

Def ense counsel represented that he had spoken to Vaim|i the day
bef ore because they planned to neet, but that Vaimli failed to
show up for their neeting, and thereafter, defense counsel had
not been able to contact Vaimli by phone. Defense counsel had
no explanation for Vaimli's failure to appear.

The Gircuit Court continued the trial for five days
until June 28, 2010. Wen the five days had passed, Vaimli's
wher eabouts were still unknown. On June 28, 2010, defense
counsel advised the Grcuit Court that Vaimli had not contacted
counsel and that the bail bond conpany had not been able to
locate him The Circuit Court found that Vaimli had voluntarily
absented hinself fromthe proceedings. The G rcuit Court
continued the trial an additional twenty-one days until July 19,
2010. Wen the twenty-one days had passed, Vaimli's whereabouts
remai ned unknown. On July 19, 2010, defense counsel inforned the

Circuit Court that he had not heard fromVaimli since June 22,
2010, and that Peppers, the head of bail bond conpany, had been
unable to locate Vaimli and was presently on the mainland
searching for Vaimli. Thus, Vaimli had been absent w thout any

contact with his lawer and without any legitimte expl anation
for alnbst a nonth. On July 19, 2010, the Crcuit Court swore in
the jury and proceeded with opening statenents. W concl ude that
there was sufficient evidence to show that Vaim|li was
vol untarily absent.
C.

Rel yi ng on the Hawai ‘i Suprene Court's decision in
State v. Okunura, 58 Haw. 425, 570 P.2d 848 (1977), Vaimli
argues that even if he voluntarily absented hinself fromtrial,
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the Grcuit Court abused its discretion in proceeding with the
trial in his absence. W disagree.
1

Okunura was in custody and was being tried before a
jury on a charge of second-degree escape. Okunura, 58 Haw. at
426, 570 P.2d at 850. During a trial recess, Ckumura nade an
unsuccessful attenpt to escape fromcourt custody by clinmbing out
of a window of the Judiciary building. 1d. GCkunura sustained
injuries that required nedical treatnment, and the trial judge
requested that Okunura be attended to i Mmediately. 1d. As a
result, Okunura was not in the courtroomwhen the trial
proceedi ngs reconvened. 1d. Okunura's trial counsel requested a
one-day continuance, which the trial judge denied. 1d. at 426,
570 P.2d at 850-51. Trial proceeded, resulting in Okunura's
absence fromthe courtroomduring closing argunents, the court's
instructions to the jury, and the rendering of the jury's
verdict. 1d. at 426, 570 P.2d at 851. The jury found Ckumura
guilty as charged. 1d.

On appeal, Okunura argued that the trial court
erroneously denied his notion for a continuance and thereby
wrongfully deprived himof his constitutional right to be present
for all stages of his trial. |1d. at 427, 570 P.2d at 851. The
Hawai ‘i Suprenme Court agreed. 1d.

The suprene court held that Ckumura was not voluntarily
absent fromthe courtroomw thin the neaning of Rule 43,% and,
therefore, the trial should not have proceeded without him [d.
at 428, 570 P.2d at 851. The court observed that "[t] he
vol untary absence provision of Rule 43 generally applies in the
case of a defendant who in fact escaped or absconded, and does
not apply to a defendant who is in custody.” 1d. The court
di stingui shed the facts before it fromcases where there is a
"l engt hy and unexpl ai ned absence of the defendant[,]" or the

BThe supreme court applied Hawai ‘i Rules of Crim nal Procedure Rule 43,
the predecessor to HRPP Rule 43. Okumura, 58 Haw. at 427 n.3, 570 P.2d at 851
n. 3.

24



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

defendant's "absence fromtrial [is] due to a successful escape
or absconding.” 1d. at 428, 570 P.2d at 852. The court

concl uded that Okumura's injuries had not been voluntarily
inflicted or intentionally incurred, and therefore his absence
fromtrial while in custody and receiving nedical treatnment could
not "be viewed as 'volitional' in ternms of Rule 43." 1d. at 429,
570 P.2d at 852. The court held that because Ckumura had not
been voluntarily absent, he did not waive his constitutional

right to be present at trial. 1d.

Al t hough hol di ng that Ckumura was not voluntarily
absent and had not waived his right to be present at trial, the
court went on to discuss howit would resolve the case if it was
to assunme that Ckunmura was voluntarily absent. [1d. The court
stated that the decision on whether to postpone or continue with
the trial if the defendant is voluntarily absent "lies in only a
narrow di scretion given to the trial judge" and requires the
trial judge "to weigh the conpeting interests at stake." 1d.
The court further stated:

The decision to continue (with the) trial involves the
careful bal ancing of defendant's right to confront his
accusers, and other possible prejudice which m ght result
fromhis absence, . . . against the time and expense caused
by defendant's effort to defeat the proceedings by his
departure or flight.

Id. (ellipsis points in original) (quoting Smth v. United
States, 357 F.2d 486, 490 (5th Cr. 1966)). |In addition, citing
United States v. Tortora, 464 F.2d 1202, 1210 (2d Cr. 1972), the
court stated that "the narrow discretion given to the trial judge
to proceed with the trial should be exercised only when the
public interest clearly outweighs that of the absent defendant.™
kunura, 58 Haw. at 430, 570 P.2d at 852.

The court concluded that even if Okumura was
voluntarily absent, the public interest in continuing wwth the
trial did not clearly outweigh Okunura's interests under the
ci rcunstances presented. 1d. The court explained its reasoning
in reaching this conclusion as foll ows:
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There is no evidence showing that the remai nder of the tria
could not have soon taken place with [Okumura] present.
There is no showing that the trial could not have been

del ayed until such time as [Okumura] could be brought back
to the courtroom There has been no clear showing as to why
the remai nder of the trial could not have been reschedul ed
for at least the followi ng day. In addition, the State did
not seemto have felt that a delay in the trial would be
particularly harnful to its case, for it never objected at
trial to the one-day continuance requested by counsel for

[ Okumura]. The trial court abused its narrow y drawn

di scretion by proceeding with the trial here

2.

kunura states that in determ ning whether to continue
with trial in the defendant's absence, a trial court is required
to apply the balancing test even after it concludes that the
defendant is voluntarily absent. However, in Caraballo, a case
deci ded after Ckunura, the Hawai ‘i Suprene Court, while referring
to its articulation of the balancing test in Ckanmura, did not
explicitly apply the balancing test after it concluded that
Carabal |l o had wai ved his right to be present at trial by being
voluntarily absent. See Caraballo, 62 Haw. at 321, 323, 615 P.2d
at 99-100. Caraballo therefore raises the question of whether
the balancing test is required after waiver due to voluntary
absence i s established and whet her the bal anci ng-test analysis in
Okurmur a shoul d be regarded as dicta.

Carabal l o, who was free on bail, left the courtroom at
his request and with the trial court's perm ssion, during jury
selection and the testinony of a prosecution witness at trial.
Id. at 319-20 & nn.8-9, 615 P.2d at 98-99 & nn.8-9. On appeal,
Carabal | o argued that he was deprived of his right to be present
at all stages of his trial. 1d. at 319, 615 P.2d at 98. The
suprene court rejected this argunent. The Hawai ‘i Suprene Court
expl ained that while an accused has the right to be present

14§gg Eugene L. Shapiro, Exam ning an Underdevel oped Constitutiona
Standard: Trial in Absentia and the Relinquishment of a Crim nal Defendant's
Right to be Present, 96 Marg. L. Rev. 591, 615-16 & n.183 (2012) (citing
Caraball o and categorizing Hawai ‘i as a jurisdiction that does not require a

bal anci ng of interests after waiver due to voluntary absence is established).
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during all stages of his or her trial, the United States Suprene
Court in Diaz had qualified this right, stating the rule as:

[Where the offense is not capital and the accused is not in
custody, the prevailing rule has been, that if, after the
trial has begun in his presence, he voluntarily absents

hi msel f, this does not nullify what has been done or prevent
the conpletion of the trial, but, on the contrary, operates
as a waiver of his right to be present, and | eaves the court
free to proceed with the trial in |like manner and with |ike
effect as if he were present.

Caraball o, 62 Haw. at 321-22, 615 P.2d at 99 (quoting D az, 223
U S. at 455)).

The Hawai ‘i Suprene Court adopted the "nmgjority rule"”
set out in Diaz and found "that where defendant has voluntarily
absented hinself after the trial has begun, this operates as a
wai ver of his right to be present and the trial may continue as
if he were present."” 1d. 323, 615 P.2d at 100. The suprene
court further stated:

This finding is not inconsistent with Okunmura. Unli ke the
situation there, defendant here was free on bail and
therefore could make his own choices regarding the necessity
of his presence at trial. The fact that Okunura was in

cust ody even when he left the courtroom for medical care was
crucial to our determ nation of the involuntariness of his
absence. Finally, the state in Okunura failed to sustain
its burden of showi ng that defendant's absence was harnl ess
beyond a reasonabl e doubt.

Id. (footnote omtted) (enphasis added). |In rejecting
Caraballo's claimthat his right to be present at trial had been
vi ol ated, the suprene court did not explicitly apply the
bal anci ng test set forth in Okunura.

3.

Based on the Hawai ‘i Suprene Court's analysis in
Caraballo, it is unclear to what extent the Okunura bal anci ng
test must be applied. Although not required by the United States
Constitution or FRCP Rule 43, the federal circuits have generally
appl i ed a supervisory bal ancing-of-interest test, even after a
determ nati on has been nade that the defendant voluntarily
absented hinself fromtrial. See Eugene L. Shapiro, Exam ning an
Under devel oped Constitutional Standard: Trial in Absentia and the
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Rel i nqui shnent of a Crimnal Defendant's Right to be Present, 96
Marg. L. Rev. 591, 612 (2012). However, the bal ancing test
applied by sone federal courts has been refined since Ckunura was
deci ded, and the Second Circuit has recognized that a trial court
has "broad discretion" to proceed with trial. See United States
v. Nichols, 56 F.3d 403, 417-18 (2d G r. 1995).

O the factors considered by courts in applying the
bal anci ng test, perhaps the nost salient is the reasonabl e
i kelihood that the trial could soon proceed with the defendant
present. See, e.g., N chols, 56 F.3d at 418 (recogni zi ng t hat
"there is usually sufficient justification to [proceed with
trial] even in the defendant's absence if the court finds the
def endant to have engaged in stonewal ling and ot her m sconduct,
or if there is no reasonable likelihood that the trial could soon
proceed with the defendant present” (internal quotation marks and
citations omtted) (enphasis added)); United States v. Beltran-
Nunez, 716 F.2d 287, 291 (5th Cr. 1983) ("O course, had an
inquiry before the trial proceeded established for the record
that the defendant had deliberately absented hinsel f and that
there was no reasonabl e probability he could be | ocated shortly,
we would be loath to say that the district court would have
abused its discretion by failing to delay or reschedul e the
trial.").

Prejudice to the governnment's ability to prosecute its
case is inherent in the finding that the defendant is not
reasonably likely to soon return. Wen a trial is term nated due
to an absent defendant, the governnent cannot comrence trial
again until the defendant returns. See HRPP Rul e 43; Crosby v.
United States, 506 U. S. 255, 262 (1993) (holding that FRCP Rul e
43 prohibits trial in absentia of a defendant who is not present
at the beginning of trial). Therefore, where the defendant's
wher eabout s are unknown after reasonable inquiry and the

defendant's return without significant delay in unlikely, the
termnation of the trial results in a delay that is indefinite
and without a determnable imt. An indefinite trial delay
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after the prosecution is ready for trial would |ikely have a
prejudicial effect on the prosecution's ability to present and
prove its case. Wtnesses' nenories nmay fade and their
wi |l lingness and availability to testify may change. [In addition,
t he governnent woul d bear the burden and expense of having to
reassenble its entire case at a later, indefinite date. Were
t he defendant's whereabouts are unknown and the defendant's
return without significant delay is unlikely, the prejudice to
t he governnent is nmuch greater than the Ckunura situation, where
t he def endant's whereabouts are known and the defendant's quick
return can reasonably be expected.

4.

Assumi ng that the Okunmura bal ancing test is applicable,
we conclude that the Grcuit Court did not abuse its discretion
in deciding to continue with the trial. The evidence in the
record clearly showed that Vaimli was voluntarily absent and was
not reasonably likely to soon return. Vaimli failed to appear
on June 23, 2010, despite having sat through jury selection two
days before and being present when the G rcuit Court instructed
the jurors to return on June 23, 2010. The G rcuit Court
continued the trial to June 28, 2010, and then to July 19, 2010.

On both dates, Vaimli's whereabouts remai ned unknown, defense
counsel inforned the Crcuit Court that Vaimli had not contacted
counsel and that Vaimli had not been |ocated by the bail bond
conpany searching for Vaimli, and all the evidence and
information available to the Crcuit Court supported the
conclusion that Vaimli had absconded. |ndeed when the jury was
finally sworn on July 19, 2010, Vaimli had been absent w thout

any legitimte explanation for alnost a nonth. Because there was
no reasonabl e possibility that trial could have soon taken pl ace
with Vaimli present, and because the discharge of the jury and
term nation of the trial would have postponed the trial
indefinitely, we conclude that the public interest in proceedi ng
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with the trial clearly outweighed that of the absent Vaimli.
See kunura, 58 Haw. at 430, 570 P.2d at 852.%

In addition, the record reflects that an indefinite
post ponenent of the trial would have prejudiced the governnment's

ability to present its case, thereby rewarding Vaimli for
absconding. The State represented that the CWhad been brought
fromthe mainland to testify at trial, and that the CWfeared
that Vaimli and his friends would attenpt to keep her from
testifying against him The reasonabl eness of the CWs fear of
Vaimli was supported by the CWs trial testinony, which
recounted the viol ence and psychol ogi cal coercion that Vaimli
had perpetrated against her. The CWs fear of Vaimli and his
friends al so rai sed questions regardi ng whether a trial delay
woul d affect the CWs willingness to testify. Moreover, because
the CWhad relocated to the mainland and had to be brought to
Hawai ‘i to testify, a delay in the trial inposed an enotional and
financi al burden on her.?*®

The di scharge of the jury and an indefinite delay of
the trial would al so have i nposed additional burdens and expenses
on the governnment. The jury pool had already been called in for
jury selection; the jurors had been selected; and the State had
flown in the CWfromthe mainland for trial. Under the
circunstances of this case, we conclude that it was not an abuse
of discretion for the Crcuit Court to decide to proceed with the

e note that on appeal, Vaimli only argues that the Circuit Court
violated his right to be present by proceeding with trial on July 19, 2010
and completing the trial in his absence. Vaimli does not argue that the

Circuit Court violated his right to be present by holding the proceedi ngs on
June 28, 2010, in his absence, during which the Circuit Court questioned
jurors about their future availability and what they had heard about the case

replaced a juror with a substitute, and held a hearing on Vaimli's notion to
di sm ss. Assuming that Vaimli had a right to be present during the June 28
2010, proceedings, we conclude that the evidence showed that Vaimli was

voluntarily absent on June 28, 2010, and was not reasonably likely to soon
return, and that the Circuit Court did not abuse its discretion in holding the
proceedi ngs on June 28, 2010, in Vaimli's absence

At vaimli's sentencing the State noted that the CWreported that she

felt that "victims have no rights; that she was re-traumati zed through the
whol e court process."”
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trial after Vaimli voluntarily absented hinself fromthe
pr oceedi ngs.
CONCLUSI ON
For the foregoing reasons, we affirmthe Crcuit
Court's Judgnent.
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