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NO. CAAP 13-0000701
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
CHRI STOPHER LEE SLAVI CK, Def endant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CRIM NAL NO 04- 1- 1534)

SUMVARY DI SPCSI TI ON ORDER
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant Chri st opher Lee Sl avick (Sl avick)
appeals froma May 3, 2013 Judgnent of Conviction and Sentence of
the Grcuit Court of the First Grcuit (Crcuit Court), which
found Slavick guilty of Pronoting a Harnful Drug in the First
Degree.® On appeal, Slavick maintains that: (1) the Crcuit
Court commtted plain reversible error when it sua sponte found
mani f est necessity to declare a mstrial wthout Slavick's
consent; and (2) the GCrcuit Court erred in holding that
Slavick's rights to a speedy trial were not violated by the nore
t han si x-year delay between his indictnment and the service of the
bench warrant.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced, applicable authorities, and the issues
rai sed by the parties, we resolve Slavick's points of error as
foll ows:

! The Honorable Karen S.S. Ahn presided.
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(1) Slavick contends that the Crcuit Court plainly
erred when it sua sponte found mani fest necessity to declare a
m strial wthout his consent because the G rcuit Court, inter
alia:

(1) failed to question every juror, (2) failed to ask each
juror if the juror could follow the circuit court's
instruction to disregard the one juror’s unauthorized
research and discussion as it came fromthe internet, and
(3) failed to determine if Slavick would proceed with 11
jurors to verdict before determ ning sua sponte that
mani f est necessity existed in the absence of Slavick's
consent to a mistrial.

He al so argues that the court violated his
constitutional rights to not be placed twice in jeopardy for
crimnal charges, pursuant to Article I, Section 10 of the
Hawai ‘i Constitution, as well as the Fifth and Fourteenth
Amendnents of the United States Constitution.

"Amstrial is properly declared and retrial is not
barred by the defendant's right agai nst doubl e jeopardy where the
def endant consented to the mstrial or there was manifest
necessity for the mstrial."” State v. Wlner, 97 Hawai ‘i 238,
243, 35 P.3d 755, 760 (2001) (citations omtted).

Sl avick did not expressly consent by noving or
affirmatively arguing for a mstrial. However, both Slavick and
hi s standby counsel, Richard G onna (G onna), expressed their
opinion that the jury had been "tainted" and that the Grcuit
Court had no "other option other than to declare a mstrial."
When asked explicitly by the court about whether he was asking
for a mstrial, Slavick replied: "I don't see howit's --
anything else is possible.” Additionally, when asked if he
wanted to go with the sitting jury, Slavick stated that he "did
want to go with themuntil this.”™ Fromthese statenents, it
appears that both Sl avick and his standby counsel believed that
the jury had been irredeemably conprom sed. Nevertheless, G onna
denmurred, stating: "I don't want a mi strial being declared on a
def ense notion."

We need not decide whet her Slavick's declaration that
the jury was tainted constituted inplicit consent, notwth-
st andi ng standby counsel's "procedural™ concerns that notivated
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himnot to seek a mstrial. See WIlner, 97 Hawai ‘i at 243-44; 35
P.3d at 759-60 (consent nay be express or inplied); see also
State v. Quitog, 85 Hawai ‘i 128, 142, 938 P.2d 559, 573 (1997).
Here, we conclude that the Crcuit Court did not err when it
declared a mstrial because there was a nanifest necessity to do
SsoO.

"Mani fest necessity is defined as circunstances in
which it beconmes no | onger possible to conduct the trial or to
reach a fair result based upon the evidence." WIner 97 Hawai ‘i
at 244, 35 P.3d at 761 (citations, internal quotation marks, and
ellipsis omtted). A "classic exanple" of manifest necessity is
"a mstrial ordered sua sponte because of a true inability of the
jury to agree upon a verdict." State v. Miriwake, 65 Haw 47,

52, 647 P.2d 705, 710 (1982) (citations omtted).

"Because mani fest necessity is a high standard not to
be declared lightly, a trial judge should record his or her
reasons for declaring a mstrial and include the reasons for
finding mani fest necessity.” WIlner, 97 Hawai ‘i at 245, 35 P.3d
at 762 (citation and internal quotation marks omtted). Wen
anal yzi ng whet her there was mani fest necessity, one nust consider
"whet her the trial court sufficiently considered the
alternatives.” Quitog, 85 Hawai ‘i at 143, 938 P.2d at 574.

"Thus, a trial court's declaration of a mstrial is not supported
by mani fest necessity if |ess severe options were avail abl e that
woul d have protected both the defendant's rights and the public's
interest." 1d. (footnote, citation, internal quotation marks,
and brackets omtted). Despite the high standard that trial
courts must neet when it cones to finding manifest necessity,
this determnation is left "to the sound discretion of the trial
court,” with appellate review for an abuse of discretion. See
Wl ner, 97 Hawai ‘i at 243, 35 P.3d at 760; Quitog, 85 Hawai ‘i at
143, 938 P.2d at 574 (stating that "great deference wll be given
to the trial court when it finds manifest necessity").

Sl avick's explanation for his possession of 1000 pills
of Danabol, which contained a steroid known as net handrost enol one
or net handi enone, was that he had bought them at a pharmacy in




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Thai | and when he was sick and had di arrhea, he did not know that
the drug was a controll ed substance, and that his w fe had packed
the bottles of pills in his bag without his know edge. The
Crcuit Court's declaration of a mstrial occurred after it cane
to light that a juror had conducted outside, independent research
regardi ng Danabol DS and shared the results of his research with
the rest of the still-deliberating jurors. The information that
the investigating juror shared related to the drug's sole use as
a street drug for body building, which was not offered in
evidence at trial and was contradictory to Slavick's explanation
that he bought the pills for his flu-like synptons and di arr hea.
Three days prior to this incident, the jurors had indicated that
they were unable to reach a unani nous verdict, but were
instructed to continue deliberations.

The Circuit Court questioned the jury foreperson and
three other jurors about the juror research, the discussions that
ensued fromthe revelation, and the inpact on the jurors
del i berations. The foreperson indicated that he thought that he
could set aside the information and the discussion that ensued,
not let any of that influence his decision, and be fair to both
sides. However, he also indicated that he thought that the
research m ght have an inpact on other jurors, stating: "I think
it had a[n] inmpact with respect to solidifying sone of the
information that they may have believed was not pertinent, it may
have becone pertinent. It may have becone influential wth
respect to whether or not they could go one way or the other.
think that made them for sure go one way instead of the other."
Upon further questioning, the foreperson reiterated that it was
his inpression that the research i npacted whether sone jurors
m ght be willing to decide the case one way versus anot her.

The second juror interviewed by the court agreed that
he had "got new information regardi ng what that person said" and
that the juror research involved the drug being "specifically
meant for body building, that steroid,” and "the shape of the
pill and the color was specifically blue and heart shaped." Wen
the court asked whether the juror could set that information
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aside and not let it influence the juror's decisions, the juror
responded: "I think I can." The second juror had not noticed
how jurors m ght have been inpacted.

The third juror indicated, inter alia, that the
researching juror "did disclose that it is a steroid and it's not
sonet hing that could be used to be taken with an illness, or it
woul dn't be |like the type of nedication that you would
prescribe[] for the type of illness that was presented to us for
the case. And that it is sonething that body buil ders use .
to gain strength, mass and, | guess, to nmake thensel ves bigger."
This juror admtted that, although it had not changed her
deci sion, the information was sonething that she m ght consider
in further deliberations because the researching juror said it
was sonet hing that was not used for the type of illness that was
described during the trial. This juror, neverthel ess, naintained
that she could set the information and di scussi ons asi de and not
let it inpact her decision.

After the discussions with counsel in which G onna and
Sl avick declared the jury to be tainted, but declined to seek a
mstrial, a fourth juror was called in for questioning. The
fourth juror recalled the research as follows: "He said that he
| ooked up Anabol steroids on the internet and he felt that it was
not a nmedication, that it was a street drug that was only used
for body building.” Wen asked whether it inpacted her position

as a juror, the fourth juror responded: "I think it's solidified
it." Wen asked whether the information inpacted the juror's
ability to change his or her mnd, the juror said: "I think it

woul d make it harder to change ny mnd."

At this point, the Crcuit Court informed the parties
that it had heard enough, rendered its decision to declare a
m strial based on manifest necessity, and explained its
rationale. Based on the record in this case, and having revi ened
all of the parties' argunents, we conclude that the Grcuit Court
did not err when it found a manifest necessity to declare a
mstrial due to the juror's serious m sconduct, which
irreversibly inpacted the jury's deliberations and prejudiced the
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def endant, thus jeopardizing Slavick's right to a fair trial,
notw t hstanding the | ack of Slavick's consent to the mstrial.
Sl avick's argunents to the contrary are without nerit.

(2) Slavick argues that the Grcuit Court erred in
hol ding that his rights to a speedy trial under the United States
and Hawai ‘i constitutions and HRPP Rul e 48 were not violated by
t he nore-than-si x-year delay between his indictnment and the
service of his bench warrant, specifying that "[t]he only issue
in this appeal concerns the period between August 5, 2004, the
i ndi ctment date, and Decenber 16, 2010, when [he] was arrested -
2175 days."

"Under the sixth amendnent to the United States

Constitution and article |, section 14 of the Hawai ‘i
Constitution, an accused is guaranteed the right to a speedy
trial in all crimnal prosecutions.” State v. Lau, 78 Hawai ‘i

54, 62, 890 P.2d 291, 299 (1995). In order to determ ne whether
a defendant's speedy trial right was viol ated, the Hawai ‘i
Suprenme Court has stated that courts nust consider the follow ng

factors: "(1) length of the delay; (2) reasons for the del ay;
(3) defendant's assertion of his right to speedy trial; and (4)
prejudice to the defendant.” 1d. (citing Barker v. Wngo, 407
U S. 514, 530 (1972)). "[T]he weight accorded each of these
factors is to be determned on an ad hoc basis.” Id. (citations
omtted).

Here, as the State acknow edges, an exami nation is
appropriate because the length of the delay was over six nonths,
whi ch the suprene court has deened "sufficient to warrant an
inquiry into the other Barker factors.” 1d. at 63, 890 P.2d at
300 (footnote omtted). Wiile all reasons nust be considered
because the governnent is ultimately responsible for tinmely
prosecution, "a deliberate attenpt to delay the trial in order to
hanper the defense should be wei ghted heavily against the
governnent, while a nore neutral reason such as negligence or
overcrowded courts should be weighted | ess heavily." [1d.
(citations, internal quotation marks, and brackets omtted).
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It appears fromthe record that Slavick was not present
in Hawai ‘i between August 5, 2004 until at |east |ate Novenber
2010. The record also reveals that the State took various, good
faith and appropriate steps (through the use of conputer and
dat abase checks) to locate Slavick on the mainland, at reasonable
times during this period, to no avail. Sl avick does not assert
that he was actually in Hawai ‘i during that period of tine,
rather he asserts that he woul d have been detai ned three years
earlier, when he re-entered the country through Atlanta, Ceorgia,
if the State had taken earlier steps to enter his arrest warrant
into a National Crine Information Center (NC C) database.

Slavick did not assert his right to a speedy trial,
thus, the third Barker factor does not support Slavick's
ar gunent .

Sl avi ck appears to assert that the length of the del ay
in this case was inherently prejudicial, particularly in Iight of
the State's alleged |ack of diligence in obtaining jurisdiction
over him but does not point to any specific prejudice such as
oppressive pretrial incarceration, anxiety and concern of the
accused, or inability to prepare a defense due to | oss of defense
W tnesses or their faded nenories. See Lau, 78 Hawai ‘i at 64,
890 P.2d at 301. "We are aware that a showi ng of actua
prejudice to the defense is neither sufficient nor necessary to
every speedy trial claim" 1d. at 65, 890 P.2d at 302.

Al t hough we conclude that the lengthy delay in this
case was presunptively prejudicial, we further conclude that this
presunption is overconme by the facts of Slavick's absence from
Hawai ‘i, the State's efforts to serve the arrest warrant on
Sl avick, and the | ack of actual prejudice. Thus, Slavick was not
denied his constitutional right to a speedy trial.

We al so reject Slavick's argunent that the Crcuit
Court inproperly excluded August 5, 2008 to Decenber 16, 2010
under Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 48. Sl avick
contends that "[t]he State had multiple opportunities to
apprehend Sl avick from Decenber 2007 to April 2010 and failed to
do so only because of the negligence of State | aw enforcenent to
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enter [his] warrant into NCIC in 2004 when it was issued,"” and
that "[t]his nore than two year period nust be counted agai nst
[the] State both as to I ength and reason for delay."”

HRPP Rul e 48 provides, in part, that "the court shall,
on notion of the defendant, dismss the charge, with or w thout
prejudice in its discretion, if trial is not comenced within six
months . . . fromthe date of arrest if bail is set or fromthe
filing of the charge, whichever is sooner[.]" However, certain
periods "shall be excluded in conputing the time for trial

comencenent, " including "periods that delay the commencenent of
trial and are caused by the absence or unavailability of the
defendant.” HRPP Rule 48(c)(5). The issue of defendant

unavailability was addressed in State v. Jackson, 8 Haw. App.
624, 817 P.2d 130 (1991), which held that "a defendant
shal | be consi dered unavail abl e whenever his whereabouts are
known but his presence for trial cannot be obtained by due
diligence[.]" 8 Haw. App. at 630-31, 817 P.2d at 135 (quoting
t he Federal Speedy Trial Act, 18 U S.C.S. 8§ 3161(h)(3)(b) (Law.
Co-op. 1979)).

In Jackson, this court "adopt[ed] the due diligence
standard established by the Federal Speedy Trial Act," stating
the foll ow ng:

Due diligence is a fluid concept that must be
determ ned on a case by case basis and is a question of fact
subject to the clearly erroneous standard of review To
establish due diligence, other jurisdictions have required
the state to show "reasonable efforts" to procure the
defendant for trial or a "good faith attenmpt” to secure
defendant's presence for trial by (1) commencing formal
proceedi ngs, or (2) "making a sincere request fromthe
sister state authorities.”

Id. at 630-31, 817 P.2d at 135 (citations omtted).

Additionally, "[i]n determ ning whether a state used
due diligence to procure a defendant's presence for trial, the
focus is on what was done by the state rather than on what was
not done." 1d. at 632, 817 P.2d at 135 (citations omtted).
Thus, the "primary enphasis” should be on the "reasonabl eness of
the efforts actually nade, not on the alternatives that m ght
have been available.” 1d. (citation omtted).
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The Gircuit Court denied Slavick's Mdtion to Dismss on
Cctober 9, 2012, concluding in its Conclusion of Law (COL) 6 that
"the period between August 5, 2004, and Decenber 16, 2010, may be
excl uded due to the unavailability of the Defendant under Rule
48(c)(5)." "Atrial court's findings of fact [] in deciding an
HRPP 48(b) notion to dism ss are subject to the clearly erroneous
standard of review, " whereas "whether those facts fall within
[ HRPP 48(c)'s] exclusionary provisions is a question of |law, the
determ nation of which is freely reviewabl e pursuant to the
‘right/wong' test." State v. Sanonte, 83 Hawai ‘i 507, 514, 928
P.2d 1, 8 (1996) (citation omtted). Slavick challenges COL 6 on
the theory that he woul d have been avail able to Hawai ‘i at each
contact with |Iaw enforcenent beginning with his return to the
United States through Atlanta in Decenmber 2007, but for the
State's failure to enter the arrest warrant in NCl C

The record is clear, and Sl avick does not chall enge,
that Slavick was not present in Hawai‘i during the period of
about August 5, 2004 until Decenber 16, 2010. The record al so
reflects that the State did take a variety of efforts to procure
Sl avick's presence for trial. For instance, imediately after
Slavick's indictnment in early August 2004, State Deputy Sheriff
Dani el Reed (Reed) "checked Hawaii conputer databases" for
information pertaining to Slavick, including that of the HPD
Reed al so personally checked a known Hawai ‘i address for Sl avick
at "277 Chua Avenue"; a location called "Care-van," where Sl avick
had been known to visit; and the "Institute for Human Services."
Subsequent to these initial efforts, Reed made other attenpts to
| ocate Slavick: on Septenber 1, 2004, he checked with U. S.
Custons, which "agreed to inform Reed if Defendant sought to re-
enter the United States through Hawaii"; on October 10 and 11
2004, Reed conducted further conmputer and dat abase checks; and on
January 18, 2007, Reed searched a new dat abase cal |l ed Accurint,
t hough the one Col orado address it found turned out to be
i nvalid.

On Septenber 8, 2008, Deputy Sheriffs Ryan Machado
(Machado) and Brian Scanl an (Scanl an) took over the investigation
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into Slavick's whereabouts because Reed had | eft Hawai ‘i to take
a position el sewhere. Throughout 2008 to 2010, Machado took
vari ous nmeasures to locate Slavick, including the follow ng: on
Septenber 8, 2008, "re-check[ing] databases" for crimnal

hi story, notor vehicle/driver's license information, and police
reports related to Slavick; Machado conducted further conputer
checks on July 30, 2009, Novenber 11, 2009, March 10, 2010,
August 26, 2010, and Novenber 24, 2010. Al so on Novenber 24,
2010, Machado checked the U. S. Marshal s Task Force dat abase and
found possi bl e addresses in other states (though none in
Hawai ‘i ) .

As di scussed above, appellate courts nmust focus on what
was actually done and on the reasonabl eness of the neasures
undertaken; we conclude that the State's efforts in the present
case constituted an exercise of due diligence in attenpting to
procure Slavick's presence for trial. See Jackson, 8 Haw. App.
at 632, 817 P.2d at 135. Sl avick argues that these efforts are
out wei ghed by the State's failure to pronptly enter the arrest
warrant into NCIC. However, given that our primary enphasis is
on whet her reasonable efforts were nmade and "not on the
alternatives that m ght have been available,” we find Slavick's
argunent unconvincing. 1d. (citation omtted). Moreover, the
| CA made clear in State v. WIIoughby, 83 Hawai ‘i 496, 927 P.2d
1379 (App. 1996), that failure to submt a warrant into the NC C
systemat the tinme of its issuance is not fatal to excluding a
peri od of delay under HRPP Rule 48(c)(5). See id. at 498-501,
927 P.2d at 1381-84 (concluding that a 1,089 day period was
properly excluded pursuant to HRPP Rule 48(c)(5), despite the
fact that the defendant's warrant was not entered into NCIC until
over two years after the warrant's issuance). Therefore, the
Circuit Court did not err when it excluded the period between
August 5, 2004 and Decenber 16, 2010 pursuant to HRPP Rul e
48(c)(5), and concluded that Slavick's rights under HRPP Rul e 48
wer e not vi ol at ed.
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For these reasons, the Crcuit Court's May 3, 2013
Judgnent of Conviction and Sentence is affirned.
DATED: Honol ul u, Hawai ‘i, July 24, 2014.

On the brief:

Earle A Partington Presi di ng Judge
f or Def endant - Appel | ant

Sonja P. McCullen
Deputy Prosecuting Attorney Associ at e Judge

Cty and County of Honol ul u
for Plaintiff-Appellee

Associ at e Judge
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