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NO. 29576
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

DUSTI N CROSS and SANDI ADELE SCHNEI DERVAN
Pl ai ntiffs/ Counterclai mDef endant s- Appel | ees, v.

THERESA | LENE HARDEN, Defendant/ CounterclaimPlaintiff-Appellant,
and JOHN DCES 1-10; JANE DOES 1-10; DOE PARTNERSHI PS 1-10;
DOE CORPORATI ONS 1-10; DOE ENTITIES 1-10; AND
DOE GOVERNMVENTAL UNI TS 1-10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FI RST Cl RCUI T
(CIVIL NO. 08-1- 0263)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Foley, Presiding Judge, Fujise and Leonard, JJ.)

Def endant / Count ercl ai m Pl ai nti ff-Appel |l ant Theresa
|| ene Harden (Harden) appeals fromthe Judgnment on Findings of
Fact, Conclusions of Law and Order Granting Plaintiffs' Renewed
Motion for Summary Judgnent and Decree of Forecl osure as Agai nst
Al'l Defendants on Conplaint Filed February 7, 2008, and for
Summary Judgnent on CounterclaimFiled February 29, 2008, Filed
Septenber 11, 2008, entered on Decenber 12, 2008 (Judgnent), in
the Circuit Court of the First Grcuit (Crcuit Court).?

On appeal, Harden raises three points of error: (1)
the Grcuit Court erred in granting Plaintiffs-Appellees Dustin
Cross and Sandi Adel e Schneiderman's (Plaintiffs') renewed notion

for summary judgnment and decree of forecl osure because there were

! The Honorable Karen N. Bl ondin presided.
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genui ne issues of material fact in dispute concerning Harden's
defense that Plaintiffs failed to nake certain materi al

di sclosures in violation of two Deposit Receipt Ofer and
Acceptance (DROA) agreenents and State law, (2) for the sane
reasons, the Crcuit Court erred in granting Plaintiffs' notion
for summary judgnent with respect to Harden's counterclaim and
(3) the Gircuit Court erred by issuing insufficient findings of
fact in support of its concl usion.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Harden's contentions as foll ows:

(1) The Grcuit Court did not err when it concl uded
that Harden failed to raise a genuine issue of material fact in
opposition to Plaintiffs' renewed notion for sunmary judgnent and
decree of foreclosure.

It is undisputed that, on or about May 1, 2006,
Plaintiffs sold Harden two adj acent properties |ocated at 47-235
Okana Road (Residential Property) and 47-227 Ckana Road (Vacant
Lot) in Kaneohe, Hawai ‘i. Harden purchased the Residentia
Property with cash and resold it to Donald Coley (Coley) on or
about April 5, 2007. Harden purchased the Vacant Lot through a
purchase noney nortgage with Plaintiffs. The Vacant Lot is the
subject of Plaintiffs' foreclosure action; the Residenti al
Property is not the subject of Plaintiffs' foreclosure action
and, therefore, alleged issues related to the Residenti al
Property are not germane to Harden's defenses to the foreclosure.

Plaintiffs' renewed sunmary judgnment notion brought
forward conpetent evidence establishing, inter alia, the subject
note, nortgage, default, and notice of default. Harden's
opposition did not challenge this evidence, which was sufficient
to establish prima facie that Plaintiffs were entitled to sumary
j udgnent and a decree of foreclosure. See Ccwen Federal Bank,
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FSB v. Russell, 99 Hawai ‘i 173, 184, 53 P.3d 312, 323 (App.

2002). Instead, Harden argued that Plaintiffs failed to disclose
mat eri al facts concerning the properties pursuant to Hawaii

Revi sed Statutes (HRS) 8§ 508D 15 and the ternms of the DROA, and
that the failure to disclose these facts constituted fraud in the

i nducenent .

HRS Chapter 508D applies only to the sale of
"residential real estate.” See HRS 88 508D-1 & 508D-2. There is
no evidence that the Vacant Lot was residential real estate.
Chapter 508D did not apply to the sale of the Vacant Lot.

The remai ning issue, therefore, is whether there was a
genui ne i ssue of material fact concerning whether the terns of
the DROA required certain disclosures regarding the Vacant Lot
such that the failure to make such di sclosures constituted
fraudul ent inducenent. "[T]he essential elenments constituting
fraudul ent i nducenent sufficient to invalidate a contract
are (1) a representation of material fact, (2) made for the
pur pose of inducing the other party to act, (3) known to be false
but reasonably believed true by the other party, and (4) upon
which the other party relies and acts to [his] damage." Touche
Ross Ltd. v. Filipek, 7 Haw. App. 473, 480, 778 P.2d 721, 726
(App. 1989) (citations and internal quotation marks omtted); see
also Matsuura v. E. 1. du Pont de Nenmpburs & Co., 102 Hawai ‘i 149,
163, 73 P.3d 687, 701 (2003) (to prove fraudul ent inducenent,
party nmust prove that reliance on the representati on was

reasonabl e) .

More specifically, Harden alleges that Plaintiffs
"NTMK" (not to nmy know edge) response to the foll ow ng questions
constituted fraudul ent inducenent: (1) "Is there filled |Iand on
this Property?" (2) "Has there ever been any settling, slippage,
sliding, subsidence, or other soil problen?" (3) "Has there ever
been any drainage, water infiltration, seepage, flooding or
gradi ng problens?" and (4) "Are there any viol ations of
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government regul ati ons/ordi nances related to this Property?”
Harden further alleges that Plaintiffs "materially altered the
properties with the know edge and consent of the State of

Hawai i ," "made the subject properties a dunping site,” "illegally
graded and grubbed the property,” and "altered the properties
w thout first obtaining permts.”

In opposition to the renewed summary judgnent notion
and in support of her allegations, Harden submtted, inter alia,
her declaration, the DROAs, Plaintiffs' disclosure statenents,
and a declaration from Coley. Harden's declaration contains
vari ous hearsay statenments and unsupported factual allegations,
which were tinely objected to by Plaintiffs. See Hawai ‘i Rul es
of GCvil Procedure (HRCP) 56(e). Wth one possible exception,
there is no conpetent evidence that Plaintiffs' "NTM"
representations concerning the Vacant Lot were false. There is
no conpetent evidence, for exanple, that Plaintiffs wthheld
information regarding filled |and, settling, slippage, sliding,
subsi dence, or other soil problens, drainage, water infiltration,
seepage, or flooding problens on the filled Iot.

The record, however, includes evidence that Plaintiffs
did not disclose three past notices of violation for not
obtaining a permt fromthe Gty & County of Honol ul u (Honol ul u)
before gradi ng, grubbing, and stockpiling of soil at the
properties. The record further includes evidence that these no-
permt violations were renedi ed, including copies of the permts
and the affidavit of Honolulu Construction Inspector Russell Ho
(Ho), the inspector who issued the three notices of violation.

In his affidavit, Ho averred that required permt approval s had
all been obtained and the three violations were deened correct ed.
No objections were made to Ho's affidavit and no conpetent

evi dence was offered of any additional, continuing, or further
permt problens or ordinance violations. 1In addition, the
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custom zed Addendumto the DROA, which appears to be initialed by
Plaintiffs and Harden, adopts only one "Special Ternt

7. Public Records. This contract is subject to Buyer's
approval of public records including permits within 10 days
of acceptance. Witten disapproval must be provided Seller
within that time frame or Buyer will have been deenmed to
approve all such records.

The record is devoid of evidence of any representation
of material fact that was reasonably relied upon by Harden to her
detrinment. Harden affirmatively undertook the duty to review and
approve all public records related to the Vacant Lot, including
the history of the grading permits. Thus, we reject Harden's
argunment that the non-disclosure of the no-permt citations was a
mat eri al om ssion of a mandatory disclosure under the DROA. Even
assumng that Plaintiffs had a duty to disclose the notices of
violation, Harden has failed to denonstrate how the failure to
get permts before starting work, which was subsequently cured,
caused her any injury. As noted above, Harden failed to bring
forward any ot her evidence of any representation (or om ssion) of
material fact that was made by the Plaintiffs for the purpose of
i nduci ng Harden to purchase the property, which was known by
Plaintiffs to be fal se, but reasonably believed by Harden to be
true. Accordingly, Harden failed to neet her burden in opposing
summary judgnent on Plaintiffs' foreclosure claim The Grcuit
Court did not err in granting summary judgnent in favor of
Plaintiffs and agai nst Harden on Plaintiffs' foreclosure claim

(2) The Circuit Court did not err when it concl uded
that Harden failed to raise a genuine issue of material fact in
opposition to Plaintiffs' renewed notion for sunmary judgnment on
Harden's countercl aim

For the same reasons as set forth above, to the extent
that Harden's counterclaimarises out of alleged material non-

di scl osures, fraud, and m srepresentations regardi ng the Vacant
Lot, Harden failed to raise a genuine issue of material fact and
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Plaintiffs were entitled to judgnment on the counterclaimas a
matter of |aw.

To the extent that Harden's counterclaimarises out of
all eged material non-disclosures, fraud, and m srepresentations
regardi ng the Residential Property, we have considered the
additional argunents of the parties. The disclosure requirenents
set forth in HRS Chapter 508D applied to Plaintiffs' sale of the
Residential Property to Harden. Harden relies, however, on the
sanme i nadm ssi bl e evidence and renedi ed no-permt citations as
descri bed above. Moreover, assum ng arguendo that HRS Chapter
508D i nposes a hei ghtened duty to disclose past, renedied,
permtting violations, Harden would not be entitled to rescind
her purchase of the Residential Property. See HRS § 508D 16(a)
(2006) ("After recordation of the sale of residential real
property, a buyer shall have no right under this chapter to
rescind the real estate purchase contract despite the seller's
failure to conply with the requirenments of this chapter."); see
also HRS § 508D-16.5. Nor did Harden bring forward the necessary
evi dence to show that she suffered actual damages as a result of
Plaintiffs' alleged non-disclosures related to the Residenti al
Property. See HRS 8§ 508D 16(c) ("[When the seller negligently
fails to provide the disclosure statenent required by this
chapter, the seller shall be liable to the buyer for the anount
of the actual danmages, if any, suffered as a result of the
seller's negligence.”). Accordingly, Harden failed to neet her
burden in opposing summary judgnent on the counterclaim The
Crcuit Court did not err in granting sunmary judgnent in favor
of Plaintiffs and agai nst Harden on the counterclaim

(3) Harden argues that the Crcuit Court reversibly
erred because it did not enter sufficient findings of fact and
conclusions of law in support of the order granting sumrmary
judgnment. This argunent is without nerit. See, e.g., Al exander
& Baldwin, Inc. v. Silva, @ P.3d _, 2011 W 95146 at *4
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(Hawai ‘i App., January 11, 2011); Dalton v. Gty & County of
Honol ul u, 51 Haw. 400, 403 n.2, 462 P.2d 199, 203 n.2 (1969);
Hawaii Cnty. Fed. Credit Union v. Keka, 94 Hawai ‘i 213, 217 n. 3,
11 P.3d 1, 5 n.3 (2000).

For these reasons, the Grcuit Court's Decenber 12,
2008 Judgnent is affirnmed.

DATED: Honol ul u, Hawai ‘i, February 10, 2011,

On the briefs:

Gary Victor Dubin Presi di ng Judge
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Frederick J. Arensneyer
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for Defendant/ Counterclaim Associ at e Judge
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