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NO. 29593
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BRUCE E. COX, Plaintiff-Appellee, v.
CARLYN D. COX, Defendant-Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FCG DI VORCE NO. 06- 1-0096)

MEMORANDUM OPI NI ON
(By: Foley, Presiding Judge, Fujise and Leonard, JJ.)

Def endant - Appel l ant Carlyn D. Cox (Wfe) appeals from
t he Second Anmended Decree Granting Absolute Divorce (Second
Amended Decree) filed on Decenber 18, 2008 in the Famly Court of
the First Grcuit! (famly court). The Second Arended Decree
di ssol ved the nmarriage between Wfe and Plaintiff-Appellee Bruce
E. Cox (Husband). On appeal, Wfe contends:

(1) The famly court erred in the May 29, 2007
Deci sion and Order (D& where the court stated that in order to
make i nprovenents, "Wfe . . . further encunbered the Virginia
Resi dence with a Second Deed of Trust given to Judy Morris"
(Second Deed of Trust); in Finding of Fact (FOF) 22 of the
April 17, 2009 Findings of Fact and Conclusions of Law (FOF/ CQL)
where it found that "[i]t was unclear precisely how Wfe used the
funds she received fromthe [ Second Deed of Trust], whether for
i nprovenents to the Virginia Residence or for her attorney's fees
in the divorce litigation"; in the May 22, 2008 "Order Ganting
in Part and Denying in Part [Husband' s] Mdtion for
Reconsi deration and/or Further Hearing Filed February 25, 2008"
(May 22, 2008 Order); and the Second Anmended Decree insofar as
they relied on the D& and FOF 22.

1 The Honorable Linda S. Martell presided.
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(2) Conclusion of Law (COL) 10, where the famly court
concl uded the Second Deed of Trust "is not a marital debt, but a
separate debt of Wfe's,”" is wong, and the D& May 22, 2008
Order; and Second Anended Decree insofar as these pl eadi ngs
relied on COL 10 are w ong.

(3) The famly court erred in the May 22, 2008 O der
and Second Anended Decree by failing to adjust the equalization
paynent, which was based on the court's erroneous ruling that the
Second Deed of Trust was not a marital debt.

(4) The famly court erred in FOF 50 by finding that
Husband's "Motion for Attorney's Fees and Costs Pursuant to
Hawai i Fam |y Court [Rules (HFCR)] Rule 68" (Rule 68 Mdtion)

"was tinmely filed on January 21, 2008 [sic],"2 and COL 18 is
wrong where it concludes the court had jurisdiction to hear
Husband's Rule 68 Mdtion because after Wfe filed a notice of
appeal , appellate jurisdiction attached and the famly court's
authority to issue orders on notions for attorney's fees pursuant
to HFCR Rul e 68 was renoved.

(5 COL 19 is wong where the famly court concl uded
that "[e]ven if it could be construed that appellate jurisdiction
di vested the Court of the ability to rule on a tinely-filed post
trial nmotion, the Order re [Husband's] Mdtion for Attorney's
Fees, filed February 9, 2009, stayed any ruling on Husband's
Rul e 68 request pending the appeal," inasmuch as the court failed
to address Wfe's separate request for fees based on Husband's
bad faith filing of the Rule 68 Mtion, which wasted Wfe's
resources by forcing Wfe's counsel to prepare for the hearing
and appear in court.

(6) The famly court erred in FOF 50 by finding that
"Husband's Rule 68 Mdtion was tinely filed on [January 22,

2 Husband's Rule 68 Motion was actually filed on January 22, 2009, and

we will use that date throughout this opinion.

2
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2009]," and COL 18 is wong where the famly court concluded it
had jurisdiction to hear the Rule 68 Mdtion because the Rule 68
Motion was untinely filed under Hawai ‘i Rules of Cvil Procedure
Rul e 54(d) (2)(B)
. BACKGROUND

Husband and Wfe married on Cctober 3, 1992. The
parties did not have any children. During the marriage, a house
in the State of Virginia (the Virginia Residence) was purchased
and titled in Husband's nanme. The parties lived in the Virginia
Resi dence until they experienced marital difficulties and
separated in March 2004. At the tinme of separation, Wfe had a
Deed of G ft prepared, transferring the Virginia Residence to her
name alone. |In June 2005, Husband noved to Hawai‘i. Wfe
continued to live in Virginia.

I n Sept enber 2005, Wfe refinanced the Virginia
Resi dence in her nane alone. Two nonths later, Wfe took out a
second nortgage on the Virginia Residence for inprovenents to the
hone.

Husband filed a Conplaint for Divorce on January 11,
2006. The parties submtted their respective |Income and Expense
and Asset and Debt Statenents.

In October 2006, Wfe further encunbered the Virginia
Resi dence with the Second Deed of Trust, which was a nortgage
| oan for $35,000 nmade to Wfe by her friend, Judy A Morris
(Morris). Wfe testified at trial that the purpose of this |oan
was to pay her attorney's fees.

At the January 8, 2007 trial, Husband objected to
Wfe's testinony regarding the Second Deed of Trust on grounds of
the best evidence rule. The famly court permtted the
testi nony.

On May 29, 2007, the famly court filed the D&O. In
spite of Wfe's testinony, the famly court found in the D&O t hat
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Wfe "encunbered the Virginia Residence with a Second Deed of
Trust given to [Morris] to nmake inprovenents” to the residence.
The famly court awarded the Virginia Residence to Wfe and
stated that if Wfe wanted credit for the inprovenents to the
resi dence, she would have to submit a signed and notarized copy
of the Second Deed of Trust and an affidavit specifying the
I nprovenents.

On June 6, 2007, Wfe submtted a copy of the Second
Deed of Trust and the Promi ssory Note Secured by Deed of Trust,
but did not submt an affidavit specifying the inprovenents.

On June 14, 2007, Husband filed a "Mdtion to Strike As
Evi dence Docunents Filed June 6, 2007 and Mdtion For Ruling On
bj ection.” Husband noved the famly court to strike the Second
Deed of Trust and Prom ssory Note and to issue a formal ruling on
hi s best evidence rule objection at trial. Wfe filed an
opposi ti on menor andum

On August 1, 2007, the famly court issued a Decree
Granting Absolute Divorce (8/1/07 Divorce Decree), in which the
court failed to account for the second nortgage and Second Deed
of Trust in the value of the Virginia Residence. On August 9,
2007, Wfe filed a "Mdtion for Reconsideration of the Divorce
Decree Filed August 1, 2007."

On Decenber 17, 2007, the famly court issued an "Order
Re [Wfe's] Mdtion For Reconsideration Filed August 9, 2007 &
[ Husband's] Mdtion to Strike as Evidence Docunents Filed June 6,
2007 and Motion for Ruling on Objection" (the 12/17/07 Order),
in which the court ruled as foll ows:

1) [ Husband's] Motion to Strike as Evidence
Docunents Filed June 6, 2007 and Motion for Ruling on
Obj ection filed on June 14, 2007 is noot. The Court rul ed
on these issues at trial.

2) [Wfe's] Motion For Reconsideration must be
deni ed because the Court did not act on it within ninety
days of its filing on August 9, 2007. However, based on
Rul e 60(b) of the [HRFC], the Court will correct the m stake

4
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in its prior order by omtting the second nmortgage to the
Virginia Credit Union in the amount of $27,000.00 on the
Virginia house. This debt shall be considered a marital

debt .

3) On the reserved issue of the Second Deed of
Trust to [Morris] as a marital debt, this debt shall not be
considered a marital debt, but one separate to W fe.

On February 14, 2008, the famly court issued an
Amended Divorce Decree. Husband filed a Mtion for
Reconsi deration of the Anended Divorce Decree, and on May 22,
2008, the famly court issued an order granting in part and
denying in part the notion.

On Decenber 18, 2008, the famly court issued the
Second Anended Decree, in which the court treated the Second Deed
of Trust as Wfe's separate debt, and ordered that each party
assunme his or her own attorney's fees and costs.

Wfe tinely filed a notice of appeal on January 20,
2009. Two days later, Husband filed the Rule 68 Mdtion. On
January 27, 2009, Wfe's attorney filed an affidavit in response
to the notion, arguing that

[ Husband's attorney] knew, or should have known, that the
jurisdictional limtations of the Famly Court ended with
the filing of the [Notice of Appeal] and that the Famly
Court could not address the Rule 68 Motion once [Wfe] filed
the [Notice of Appeal]. As such, Wfe should be awarded her
attorneys' fees and costs for having to respond to the
untimely and i nproper Rule 68 Motion.

Al t hough Husband thereafter withdrew his Rule 68 Mtion, the
famly court held a hearing on the notion, at which hearing
Husband orally requested a stay of ruling pending appeal. On
February 9, 2009, the fam |y court granted Husband's request for
a stay of ruling and preserved Wfe's right to request attorney's
fees and costs for filing an opposition nmenmorandumto Husband's
Rul e 68 Motion pending the appell ate deci sion on the case.

On April 17, 2009, the famly court issued its FOF/ COL.
The famly court found, anmong other findings, that
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(1) although Wfe encunbered the Virginia Residence
with a Second Deed of Trust to Morris, it was unclear how Wfe
spent the $35,000 she received fromMrris -- whether for hone
i nprovenents or attorney's fees;

(2) if Wfe wanted credit for the Second Deed of
Trust, she needed to provide the famly court with proof the
$35, 000 had been used for hone inprovenents; and

(3) Husband's Rule 68 Mdtion was tinely filed.

In the FOF/ COL, the famly court concluded, inter alia,
t hat

(1) the Virginia Residence was a marital asset,
subject to division, with the appropriate offsets or category
clainms to each party;

(2) the Second Deed of Trust was a separate debt of
Wfe;

(3) the court had jurisdiction to hear Husband's Rule
68 Mdtion under Hawai ‘i Rul es of Appellate Procedure (HRAP) Rul e
4(a)(3); and

(4) weven if the court did not have jurisdiction under
HRAP 4(a)(3), the court properly stayed any ruling on Husband's
Rul e 68 Motion pursuant to HFCR 62(d).3

On May 1, 2009, pursuant to HRAP Rule 4(a)(3), Husband
filed a notion before this court to dismss Wfe's appeal for
untimely filing. Wfe filed an opposition menorandum On
May 21, 2009, this court denied Husband's notion to dism ss and
permtted the parties to proceed to briefing.

1. STANDARDS OF REVI EW

A Fi ndi ngs of Fact

In this jurisdiction, a trial court's [FsOF]
[sic] are subject to the clearly erroneous standard of
review. An FOF is clearly erroneous when, despite

8 COL 20 is incorrectly numbered 21.

6
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evi dence to support the finding, the appellate court
is left with the definite and firm conviction in
reviewing the entire evidence that a m stake has been
comm tted.

Chun v. Bd. of Trustees of the Enployees' Retirement Sys. of
the State of Hawai ‘i, 106 Hawai ‘i 416, 430, 106 P.3d 339, 353
(2005), reconsideration denied, 106 Hawai ‘i 477, 106 P.3d
1120 (2005) (internal quotation marks, citations, and
ellipses omtted)[.]

"An FOF is also clearly erroneous when the record
|l acks substantial evidence to support the finding. W have
defined substantial evidence as credible evidence which is
of sufficient quality and probative value to enable a person
of reasonable caution to support a conclusion." Leslie v.
Estate of Tavares, 91 Hawai ‘i 394, 399, 984 P.2d 1220, 1225
(1999) (internal quotation marks and citations omtted)[.]

| noue v. Inoue, 118 Hawai ‘i 86, 92-93, 185 P.3d 834, 840-41 (App.

2008), cert. rejected, 118 Hawai ‘i 194, 186 P.3d 629 (2008).
B. Concl usi ons of Law

A COL is not binding upon an appellate court and
is freely reviewable for its correctness. [ An
appell ate] court ordinarily reviews COLs under the
right/wrong standard. Thus, a COL that is supported
by the trial court's FOFs and that reflects an
application of the correct rule of law will not be
overturned. However, a COL that presents m xed
questions of fact and law is revi ewed under the
clearly erroneous standard because the court's
concl usi ons are dependent upon the facts and
circumstances of each individual case

[Chun v. Bd. of Trs. of the Enmployees' Ret. Sys. of the
State of Hawai ‘i, 106 Hawai ‘i 416, 430, 106 P.3d 339, 353
(2005)] (internal quotation marks, citations, and brackets
[in original] omtted)[.]

| noue, 118 Hawai ‘i at 93, 185 P.3d at 841 (App. 2008).
C. Fam |y Court Deci sions

Generally, the famly court possesses wi de discretion

in making its decisions and those decisions will not be set
aside unless there is a mani fest abuse of discretion. Thus,
[an appellate court] will not disturb the famly court's

deci sions on appeal unless the famly court disregarded
rules or principles of law or practice to the substantia
detriment of a party litigant and its decision clearly
exceeded the bounds of reason.
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Fi sher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d 355, 360 (2006)
(quoting In re Doe, 95 Hawai ‘i 183, 189-90, 20 P.3d 616, 622-23
(2001)).

I11. DI SCUSSI ON

A THI S COURT HAS JURI SDI CTI ON OVER THI S APPEAL.

Husband contends this court does not have jurisdiction
over Wfe's appeal because under HRAP Rule 4(a)(3),* she untinely
filed the appeal.

We previously addressed this issue in the "Order
Denyi ng [ Husband' s] May 1, 2009 Motion to Dismss Appeal” in Cox
v. Cox, No. 29593, 2009 W. 1508938, *1-2 (Haw. App. May 21
2009), wherein we held we had jurisdiction over Wfe's appeal
pursuant to Hawaii Revised Statutes (HRS) § 571-54 (2006 Repl.).?®

We di sm ssed Husband's notion w thout prejudice and noted that

[al ny argunents that [Husband] wants to assert regarding

(a) the famly court's jurisdiction to enter decrees and
orders or (b) the right of [Wfe] to obtain appellate review
of other decrees or orders in this case are argunments that

[ Husband] should assert in his appellate brief.

Cox, 2009 W. 1508938, at *1.
To the extent Husband rai ses an argunent regarding the
famly court's jurisdiction to enter decrees or orders or the

4 HRAP 4(a)(3) provides:

(3) TI ME TO APPEAL AFFECTED BY POST- JUDGMENT MOTI ONS. | f

any party files a tinely notion . . . to reconsider, alter or
amend the judgment or order, or for attorney's fees and costs, the
time for filing the notice of appeal is extended until 30 days

after entry of an order disposing of the motion; provided, that
the failure to dispose of any notion by order entered upon the
record within 90 days after the date the motion was filed shal

constitute a denial of the notion.

5 HRS § 571-54 provides in relevant part:

§571-54 Appeal. An interested party, aggrieved by any
order or decree of the court, may appeal to the intermediate
appel l ate court for review of questions of |law and fact upon the
sanme terns and conditions as in other cases in the circuit court,
and review shall be governed by chapter 602, except as hereinafter
provi ded.
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Wfe's right to obtain appellate review of other decrees or
orders in this case, we address those argunents herein.
B. THE FAM LY COURT HAD JURI SDI CTI ON TO RULE ON
WFE S MOTI ON TO RECONSI DER AND TO SUBSEQUENTLY
MODI FY THE DI VORCE DECREE.
Husband contends that pursuant to HRAP 4(a)(3), the
12/17/ 07 Order was null and void. Husband argues by extension
that nodifications to the famly court's 8/ 1/07 Divorce Decree
based on this order are also null and void. W disagree.
In ruling on Wfe's "Mdtion for Reconsideration of the
Di vorce Decree Filed August 1, 2007," the famly court stated:

2) [Wfe's] Motion For Reconsideration must be
deni ed because the Court did not act on it within ninety
days of its filing on August 9, 2007. However, based on

Rul e 60(b) of [HRFC], the Court will correct the m stake in
its prior order by omtting the second nortgage to the
Virginia Credit Union in the amount of $27,000.00 on the
Virginia house. This debt shall be considered a marital
debt .

(Enphasi s added.) The famly court's ruling acknow edges HRAP
4(a)(3)'s automatic denial provision if a notion is not ruled on
90 days after it is filed, but the ruling nonetheless grants Wfe
relief under HFCR Rule 60(b). Rule 60(b) provides in rel evant
part:

Rul e 60. Relief fromjudgment or order.

(b) M st akes; inadvertence; excusable neglect; newly
di scovered evidence; fraud. On motion and upon such terms
as are just, the court may relieve a party or party's |lega
representative fromany or all of the provisions of a fina
judgment, order, or proceeding for the followi ng reasons:
(1) m stake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could
not have been discovered in time to move for a new tria
under Rule 59(b); (3) fraud (whether heretofore denom nated
intrinsic or extrinsic), m srepresentation, or other
m sconduct of an adverse party; (4) the judgnent is void
(5) the judgment has been satisfied, released, or
di scharged, or a prior judgment upon which it is based has
been reversed or otherwi se vacated, or it is no |onger
equi table that the judgment should have prospective
application; or (6) any other reason justifying relief from
the operation of the judgment. The notion shall be made
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within a reasonable time, and for reasons (1), (2), and (3)
not more than one year after the judgnment, order, or
proceedi ngs was entered or taken.

(Enmphases added.) Under this rule, a famly court nmay grant
relief froma final judgment on the ground of m stake based on a
nmotion filed wwthin a year of the final judgnent.

In the 12/ 17/07 Order, the famly court granted Wfe
relief on the ground of m stake fromthe 8/ 1/ 07 Divorce Decree.
Since this relief was granted based on a notion filed within a
year of the divorce decree, it is wthin the scope of HFCR 60(b).

In Donnelly v. Donnelly, 98 Hawai ‘i 280, 286, 47 P.3d
747, 753 (App. 2002) (internal quotation marks and citation
omtted), this court noted that "a court may treat an untinely

Rul e 59(e) notion to alter or anmend [or reconsider] a judgnment as
if it were a Rule 60(b) nmotion if the grounds asserted in support
of the Rule 59(e) notion would al so support Rule 60(b) relief."
Additionally, in Wallace v. Wallace, 1 Haw. App. 315, 321, 619
P.2d 511, 515 (1980), this court recognized that "[i]t is the
general rule of common |aw that a court of record has inherent

power to vacate or set aside its judgnments or orders during the
termat which rendered.™

We conclude the famly court had jurisdiction to rule
on Wfe's "Motion for Reconsideration of the Divorce Decree Filed
August 1, 2007." Because the famly court's ruling was not nul
and void, subsequent nodifications to the famly court's 8/1/07
Di vorce Decree based on the ruling were valid.

C. THE FAM LY COURT ERRED | N FI NDI NG THAT THE SECOND
DEED OF TRUST WAS USED FOR | MPROVEMENTS TO THE
VI RG NI A RESI DENCE
Wfe contends the famly court erred to the extent it
of fered inconsistent purposes for the Second Deed of Trust in the
D&O and FOF/COL. In the D&, the famly court noted:

Sometime after the Deed was signed and recorded, Wfe
testified she encumbered [the] Virginia Residence with a

10
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Second Deed of Trust to [Morris], a friend of hers, in the
amount of $35, 000. 00. She testified she used the noney to
i mprove the property. Husband objected to Wfe's testinmony
about the [Second Deed of Trust] because a signed and

not ari zed copy was not presented as evidence under the Best
Evi dence Rule. To the extent that Wfe's testinony
indicated there is further debt on the property, her
testimony is allowed, and the objection is overruled

The famly court then found the foll ow ng:

(4) [ Second Deed of Trust]. W fe testified she further
encumbered the Virginia Residence with a Second Deed of
Trust given to [Morris] to make inprovements. Such

i mprovements could maintain or improve the value of the
Virginia Residence. Unl ess the parties agree otherwi se, if
W fe wants credit for these improvements, she nust produce
(a) a signed and notarized version of the Second Deed of
Trust and (b) an affidavit specifying the inmprovements
within seven (7) days of the filing of this [D&Q].

In the FOF/COL, the famly court subsequently found the
fol | ow ng:

22. In October 2007,[8 Wfe further encumbered the
Virginia Residence with a Second Deed of Trust . . ., which
was a nmortgage |loan made to Wfe by [Morris], her friend
for $35,000. 00. It was unclear precisely how Wfe used the
funds she received fromthe [Second] Deed of Trust, whether
for inmprovements to the Virginia Residence or for her
attorney's fees in the divorce litigation.

(Footnote not in original.)

Wfe contends neither finding reflects the evidence at
trial. W agree. At trial, Wfe testified she had taken out a
second nortgage on the Virginia Residence to pay for inprovenents
to the home. Wfe also testified the Second Deed of Trust for
$35, 000 nade in October 2006 and secured by the Virginia
Resi dence was to pay for attorney's fees. Wfe's Asset and Debt
Statenment indicates the creditor of this $35,000 | oan was Morri s.
Further, on June 6, 2007, Wfe submtted to the famly court
copies of a Promi ssory Note Secured by Deed of Trust and a Second
Deed of Trust, evidencing the $35,000 debt to Morris and the
security interest in the Virginia Residence.

5 The actual date of the Second Deed of Trust was October 27, 2006

11
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Husband does not dispute this evidence, and we find no
contradictory evidence in the record. The famly court's
findings therefore are clearly erroneous to the extent they
suggest the Second Deed of Trust was used for inprovenents to the
Virginia Residence. 1noue, 118 Hawai ‘i at 92-93, 185 P.3d at
840- 41.

D. THE FAM LY COURT CORRECTLY CONCLUDED THE SECOND

DEED OF TRUST WAS W FE' S SEPARATE DEBT.

Wfe contends that COL 10, in which the famly court
concl uded the Second Deed of Trust was Wfe's separate debt, is
wong. Wfe argues that under Hawai ‘i |aw, the Second Deed of
Trust does not fit the definition of separate property. Wfe
al so argues that because the Second Deed of Trust arises out of
the Virginia Residence, a marital asset, it nust therefore be a
marital debt. Wfe provides no authority for this proposition.

Husband contends that even if the famly court erred in
classifying the debt, the error was harm ess because the court
ordered the parties to pay their own attorneys' fees. Husband
argues that because Wfe testified the $35, 000 was used to pay
her attorney's fees, the $35,000 should be her separate debt
pursuant to COL 10. Husband al so argues that under Hawai ‘i |aw,
a reduction in the dollar value of the marital estate through a
party's fiscal irresponsibility is chargeable to the fiscally
i rresponsi ble party.

We di sagree with Husband' s dissipation argunent because
there is no indication in the record that Wfe was fiscally
irresponsi ble in encunbering the Virginia Residence to pay her
attorney's fees. C. Ahlo v. Ahlo, 1 Haw. App. 324, 329, 619
P.2d 112, 117 (1980) (Wfe credited for unilaterally reducing
marital estate by gifting $25,000 in cash to her three adult
children); Hi gashi v. Hi gashi, 106 Hawai ‘i 228, 241, 103 P.3d
388, 401 (App. 2004) (noting that a chargeable reduction to a

12
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party occurs "under such circunstances that he or she equitably

shoul d be

charged with having received the dollar value of the

reduction"). Husband's harml ess error argunent is nore

per suasi ve.

HRS § 580-47(a) (2006 Repl.) grants the famly court

wi de discretion to divide and distribute the assets of both
parties to a divorce. HRS 8 580-47(a) provides in relevant part:

(Enphases

§580-47 Support orders; division of property. (a)
Upon granting a divorce, or thereafter if, in addition to
the powers granted in subsections (c) and (d), jurisdiction
of those matters is reserved under the decree by agreenent
of both parties or by order of court after finding that good
cause exists, the court may make any further orders as shal

appear just and equitable . . . (3) finally dividing and
distributing the estate of the parties, real, personal, or
m xed, whether community, joint or separate; and (4)

all ocating, as between the parties, the responsibility for
the payment of the debts of the parties whether comunity,
joint, or separate, and the attorney's fees, costs, and
expenses incurred by each party by reason of the divorce

added.)
In the Second Anended Decree, the famly court divided

and distributed Husband and Wfe's assets and allocated their
debts between them The famly court also ordered, adjudged and

decreed the following: "15. Attorneys Fees. Each party shal

be responsible for his or her own attorney's fees and costs
incurred herein, subject to Rule 68, Hawaii Family Court Rules."’

7 HFCR 68 provides in relevant part:

Rule 68. Offer of Settlement. At any time nore than 20

days before any contested hearing held pursuant to HRS sections
571-11 to 14 (excluding |aw violations, crimnal matters, and
child protection matters) is scheduled to begin, any party may
serve upon the adverse party an offer to allow judgment to be
entered to the effect specified in the offer. Such offer may be
made as to all or some of the issues, such as custody and
visitation. Such offer shall not be filed with the court, unless
it is accepted. If within 10 days after service of the offer the
adverse party serves written notice that the offer is accepted
any party may then file the offer and notice of acceptance
together with proof of service thereon and thereupon the court

shal

treat those issues as uncontested.

13
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In the FOF/ COL, the famly court noted that Wfe would
receive credit for the Second Deed of Trust if she could furnish
proof she used the proceeds therefromfor inprovenents on the
Virginia Residence. On appeal, Wfe concedes she used the
proceeds for attorneys' fees.

Based on the famly court's authority under HRS § 580-
47(a) and the court's order in the Second Anended Decree that
each party shall bear his or her own attorney's fees, we hold the
famly court did not err in concluding the Second Deed of Trust
was Wfe's separate debt.?

Because we so hold, we find no need to address Wfe's
argunment that the net present value (NPV) of the Virginia
Resi dence shoul d be recal cul ated, taking into account the Second
Deed of Trust.

E. THE FAM LY COURT DI D NOT' HAVE JURI SDI CTI ON TO RULE

ON HUSBAND S MOTI ON FOR ATTORNEY' S FEES AND COSTS.

Wfe contends the famly court erred in ruling on
Husband's Rule 68 Mdtion after Wfe had filed her Notice of
Appeal to this court. Wfe argues that Wng v. Wng, 87 Hawai ‘i
475, 486, 960 P.2d 145, 156 (App. 1998), controls and dictates
that "[while a case is on appeal, the |ower court |acks

jurisdiction to decide any questions pertaining to attorney fees
arising out of or relating to the matter on appeal ."

Husband argues that post-Wng anendnents to HRAP Rul e
4(a)(3) permt "trial courts to decide post judgnent notions for
attorney's fees and reconsideration or newtrial."

We do not find Husband's argunent persuasive. In
French v. French, 110 Hawai ‘i 399, 404, 133 P.3d 828, 833 (App.
2006), this court cited approvingly to Wng for the proposition

8 To hold that the Second Deed of Trust is a marital debt would force
Husband to pay half of Wfe's attorney's fees in contravention of the Second
Amended Decree, in which the famly court ordered each party to pay his or her
attorney's fees.
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that "[while a case is on appeal, the |ower court |acks
jurisdiction to decide any questions pertaining to attorney fees
arising out of or relating to the matter on appeal ."

We note that Wfe filed her Notice of Appeal on
January 20, 2008. Two days l|ater, Husband filed the Rule 68
Mot i on.

Under these facts and given the applicable |aw, we
hold that the famly court erred when it concluded it had
jurisdiction to hear the Rule 68 Mti on.

F. THE FAM LY COURT DI D NOT ERR | N PRESERVI NG W FE' S
REQUEST FOR ATTORNEY' S FEES AND COSTS | NCURRED | N
DEFENSE OF HUSBAND S RULE 68 MOTI ON

Wfe contends the famly court erred by refusing to
rule on her request for attorney's fees and costs incurred in
def endi ng Husband's Rule 68 Mdtion. |In its February 9, 2009

"Order Re [Husband's] Motion for Attorney's Fees & Costs Pursuant
to Hawaii Fam |y Court Rule 68," the fam |y court ordered:

(1) There will be no hearing on the notion until the case
on appeal is resolved

(2) [Wfe's] right to bring a claimfor attorney's fees
and costs incurred as a result of the Rule 68 Motion is
preserved pending the appellate court decision of the case
on appeal

The famly court properly stayed Wfe's request for
attorney's fees and costs pending this appeal pursuant to HFCR
Rul e 62(d), which provides that "[w] hen an appeal is taken the
appel  ant on such conditions that the court may all ow may obtain
a stay subject to the exceptions contained in subdivision (a) of
this rule.® The stay is effective when approved by the court."

® HFCR Rule 62(a) provides in relevant part:

(a) Aut omatic stay: Exceptions -- Injunctions,
recei vershi ps and accountings. Unl ess ot herwi se ordered by the
court, a tenmporary order or a judgment containing a restraining
order, an order of sequestration, or an order appointing receiver
(continued...)
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Inits FOF/COL, the famly court made the foll ow ng
CQOLs:

19. Even if it could be construed that appellate
jurisdiction divested the Court of the ability to rule on a
timely-filed post trial notion, the Order Re [Husband's]
Motion for Attorney's Fees, filed February 9, 2009, stayed
any ruling on Husband's Rule 68 request pending the appeal

20. The Order Re [Wfe's] Modtion to Stay Pending
Appeal filed April 6, 2009, properly approved a stay of the
enforcement of the Second Amended Decree pendi ng appeal
[HFCR Rul e 62(d)] allows such stays pendi ng an appeal
subject to the exceptions of HFCR Rule 62(a), which do not
apply in the instant case

(Footnote omtted.)

We do not conclude that the COLs were wong, and we
accordingly reject Wfe's argunent.

V. CONCLUSI ON

The Second Anended Decree G anting Absol ute Divorce
filed on Decenber 18, 2008 in the Famly Court of the First
Crcuit is affirnmed.

DATED: Honol ul u, Hawai ‘i, Septenber 27, 2010.

On the briefs:

Steven L. Hartl ey

Seth R Harris

(Elsa F.M MGehee with Presi di ng Judge
t hem on the Qpening Brief)

(Lockwood & Hartl ey, ALC

f or Def endant - Appel | ant .

R Steven Geshell Associ at e Judge
for Plaintiff-Appellee.

Associ at e Judge

8(...continued)

or a judgment or order directing an accounting, or an order for
income assignment for child support, shall not be stayed during
the period after its entry and until an appeal is taken, or during
t he pendency of an appeal
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