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NO. 29977
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JORGE NORALES FERNANDEZ, Petitioner-Apellant, v.
STATE OF HAVAI ‘I, Respondent - Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE FIFTH CIRCUI T
(S.P.P. NO. 09-1-0003)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Leonard and Reifurth, JJ.)

Petitioner-Appellant Jorge Noral es Fernandez
(Fernandez) appeals fromthe "Findings of Fact; Concl usions of
Law, Anended Order Denying Petition for Post-Conviction Relief"
(FOF/ COL/ Order) filed on June 25, 2009 in the Crcuit Court of
the Fifth Grcuit (circuit court).?

On June 1, 1992, Fernandez entered a no contest plea to
Sexual Assault in the Third Degree, in violation of Hawaii
Revi sed Statutes (HRS) 8§ 707-732(1)(b) (1993). The circuit court
sent enced Fernandez on Decenber 17, 1992 to five years of
probation and filed the Judgnent, Guilty Conviction and Probation
Sent ence on Decenber 18, 1992. Fernandez did not appeal his
convi cti on.

On August 22, 2007, Fernandez filed a "Rule 40 Petition
to Vacate Judgnment of Conviction, and Demand for Hearing"
(Petition) pursuant to Hawaii Rules of Penal Procedure (HRPP)

1 The Honorabl e Randal G.B. Val enciano presi ded.
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Rule 40. In his Petition, Fernandez alleged that (1) his no
contest plea was "unlawfully induced or not nmade voluntarily or
wi th understandi ng of the nature of the charge and the
consequences of the plea” and (2) he received ineffective

assi stance of trial counsel.

On June 25, 2009, the circuit court issued its
FOF/ COL/ Order, in which the circuit court found that Fernandez
had not shown that a manifest injustice would result if his
conviction for Sexual Assault in the Third Degree was not
vacat ed.

On appeal, Fernandez asserts the sane clains as those
in his Petition.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case | aw, we concl ude t hat
Fernandez' s appeal is without nmerit.

Ther ef or e,

The "Findi ngs of Fact; Conclusions of Law, Anmended
Order Denying Petition for Post-Conviction Relief" filed on
June 25, 2009 in the Grcuit Court of the Fifth Grcuit is
af firmed.

DATED: Honol ul u, Hawai ‘i, Novenber 16, 2010.
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