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DI SSENTI NG OPI NI ON BY NAKAMURA, J.

| respectfully dissent.

A defendant's probation shall be revoked if the
def endant "i nexcusably failed" to conply with a substanti al
condition of probation. Hawaii Revised Statutes (HRS)

8 706-625(3) (Supp. 2009). The probation of Defendant- Appell ant
Cornel ius Wesl ey Durham (Durham was revoked because he was
termnated fromthe Catholic Charities' sex offender treatnent
program (Catholic Charities' program and thereby failed to
conply with the condition of his probation that required himto
satisfactorily participate in the Hawai ‘i Sex O fender Treat nent
Programuntil clinically discharged. Wether Durham "inexcusably
failed" to conply with a substantial condition of probation
therefore turns on whether his termnation fromthe Catholic
Charities' programwas justified.

The evi dence presented at Durham s probation revocation
hearing reflects that Catholic Charities term nated Durham
basically because an attorney friend wote a letter conplaining
about certain restrictions inposed on Durhamas part of his
treatnent.® The conplaint letter, which was addressed to
Durham s therapist and probation officer, argued that the
restrictions placed on Durham were unconstitutional and stated
that the attorney friend would be filing a "notion with the Court
to anend M. Durhams ternms of probation” to remedy the violation
of Durham s fundanental constitutional rights if the matter could
not be resolved am cably. At the revocation hearing, Durhams
probation officer testified that this conplaint letter was "the
trigger"” for the Durhamis termnation fromthe Catholic
Charities' program Durhamalso introduced a letter witten by
the Director of the Catholic Charities' programindicting that
Durham's termnation was a direct result of the conplaint letter.

! Durham introduced evidence that after being term nated
fromthe Catholic Charities' program he was accepted into the
Communi ty Assistance Center's sex offender treatnent program and
was doing well in that program



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

In my view, the nere subm ssion of a letter by an
attorney friend conpl ai ni ng about certain restrictions inposed on
Durham as part of his treatnent did not denonstrate that Durhams
termnation fromthe Catholic Charities' programwas justified.
Al t hough the therapist provided a total of four reasons for
termnating Durhamfromthe Catholic Charities' program all were
related to the conplaint letter. Significantly, the record does
not show that Catholic Charities would have term nated Durham for
reasons ot her than the subm ssion of the conplaint letter. No
witness fromthe Catholic Charities programwas called to testify
at the revocation hearing. | do not believe that the subm ssion
of the conmplaint letter by Durhamis friend denonstrated that
Durham "i nexcusably failed" to conply with a substanti al
condition of probation. Accordingly, | respectfully dissent from
the majority's decision to affirmthe circuit court's June 26,
2009, "Order Revoking Probation and Resentenci ng Def endant."”



