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APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 07-1-0863)

MEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, Reifurth, G noza, JJ.)

Def endant - Appel | ant Less Al l en Schnabel, Jr. (Schnabel)
appeal s fromthe Judgnent of Conviction and Sentence entered on
Septenber 10, 2008 by the GCrcuit Court of the First Grcuit
(Circuit Court).! After a jury trial, Schnabel was convicted of
Mansl aught er under Hawaii Revi sed Statutes (HRS) 8§ 707-702 (2009
Supp.). The case arises froman incident on April 22, 2007 at
Zabl an Beach Park where Schnabel punched Chri stopher Reuther
(Reut her) and Reut her subsequently di ed.

Schnabel raises the follow ng points of error on
appeal: (1) the Crcuit Court erred in ruling that evidence in a
juveni |l e proceeding invol ving Schnabel would be adm ssible to
i mpeach Schnabel if he testified that he did not know that one
punch coul d cause death; (2) he had ineffective assistance of

! The Honorable M chael A. Town presided.
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counsel because his trial counsel failed to subpoena the
physi ci an who attended Reuther prior to his death and who signed
the death certificate; (3) the deputy prosecuting attorney
engaged in m sconduct during closing argunent; (4) there was
i nsufficient evidence to support Schnabel's conviction because
his use of force was in self-defense; and (5) there was
i nsufficient evidence that he reckl essly caused Reut her's death.
Based on our careful review of the record and the
briefs submtted by the parties, and having given due
consideration to the argunents advanced and the issues raised, we
affirmthe judgnment of conviction.

| . Use of Evidence From Juvenil e Proceedi ngs for | npeachnent
Pur poses

During proceedi ngs below, the State of Hawai ‘i (State)
notified the defense that it intended to utilize evidence froma
Fam |y Court juvenile proceeding involving Schnabel and the
adjudication in the juvenile case. The State indicated it
intended to show, pursuant to Rule 404(b) of the Hawaii Rul es of
Evi dence (HRE), that Schnabel was present at the juvenile
proceedi ngs during the testinony of Dr. Jorge Camara, and
t herefore had knowl edge of Dr. Camara's testinony that, the
injuries to the victimin that case created a "substantial risk
of death." According to Dr. Camara's testinony in the juvenile
proceedi ng, the incident there had invol ved punches and kicks to
the victimresulting in a fracture of one of the victinis eye
sockets, and the severity of the injury created a substanti al
ri sk of death because it could have led to a brain henorrhage or
subdur al hemat ona.

The defense filed a notion in limne to preclude the
State's use of the proffered evidence fromthe juvenile
proceeding. The CGrcuit Court initially ruled that the State
woul d not be allowed to introduce evidence of the prior juvenile
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incident. The Circuit Court stated that "[t]he only option would
be you' d have to approach the court. | have to hear what

M. Schnabel had to say, if anything, and then neasure it at that
poi nt, but basically it's not comng in at all.” During further
proceedi ngs and in addressing the State's request for

reconsi deration and clarification of the Grcuit Court's ruling,
the Grcuit Court ultimately ruled that if Schnabel testified
that he did not know one punch could cause death, that he would
open the door and the State would have the opportunity to bring
in evidence regarding Dr. Camara's testinony. The Circuit
Court's ruling would not have allowed the State to point out the
adj udication in the prior juvenile proceeding. However, if
Schnabel testified he did not know a punch coul d cause death, the
State could seek to inpeach him by show ng that he had been
present for Dr. Camara's testinony in the juvenile proceedi ng.

At trial, Schnabel did not testify. The defense
asserted that one factor for Schnabel's decision not to testify
was the Crcuit Court's ruling on the notion in |imne.

Schnabel argues on appeal that because the incident in
the juvenil e proceeding involved nmultiple punches and kicks, it
was factually dissimlar to this case which invol ved one punch
and thus the evidence fromthat case was not rel evant under HRE
Rul e 401. Schnabel further argues that because the evidence from
the juvenile proceeding was irrelevant, any testinmony from him
about not know ng one punch coul d cause death shoul d not open the
door to cross-exam nation of him about the juvenile proceedi ngs.
Because he chose not to testify, Schnabel contends the G rcuit
Court's ruling on the notion in |limne was not harmnl ess error.

We di sagree with Schnabel as to each point.

We review the Crcuit Court's ruling under the

foll ow ng standards of review
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"Prior bad act" evidence under Hawai ‘i Rul es of Evidence
(HRE) Rul e 404(b) (1993) is adm ssible when "it is 1)
rel evant and 2) nore probative than prejudicial." State v.

Mael ega, 80 Hawai ‘i 172, 183, 907 P.2d 758, 769 (1995). A
trial court's determi nation that evidence is "relevant”

wi thin the meaning of HRE Rule 401 (1993) is reviewed under
the right/wrong standard of review. State v. Pulse, 83
Hawai ‘i 229, 247, 925 P.2d 797, 815 (1996). However, a

trial court's balancing of the probative value of prior bad
act evidence against the prejudicial effect of such evidence
under HRE Rule 403 (1993) is reviewed for abuse of

di scretion. See id. An abuse of discretion occurs when the
court "clearly exceeds the bounds of reason or disregards
rules or principles of law to the substantial detriment of a
party litigant." State v. Furutani, 76 Hawai‘ 172, 179, 873
P.2d 51, 58 (1994).

State v. Cordeiro, 99 Hawai ‘i 390, 404, 56 P.3d 692, 706 (2002)
(internal parentheticals omtted) (quoting State v. Torres, 85
Hawai ‘i 417, 421, 945 P.2d 849, 853 (App. 1997)). Moreover, the
scope of cross-examnation is wthin the sound discretion of the
trial court. State v. Jackson, 81 Hawai ‘i 39, 47, 912 P.2d 71,
79 (1996).

We first determine that, if Schnabel had testified that
he did not know that one punch could cause death, the evidence of
Dr. Canara's testinony fromthe juvenil e proceedi ng woul d have
been rel evant. Even though the incident in the juvenile
proceedi ng did not involve a single punch, it was evidence having
a tendency to nmake Schnabel's proffered assertion that he did not
know a single punch could cause death "nore probable or |ess
probabl e than it would be wi thout the evidence.” HRE Rule 401.
The Circuit Court was thus correct as to the rel evance of the
evidence. W further conclude that admtting Dr. Canara's
testi mony under such circunstances woul d be nore probative than
prejudicial, and thus the Crcuit Court did not abuse its
discretion in this regard. W note the Crcuit Court indicated
its intent, in the event Dr. Canara' s testinony was to be
admtted, to provide limting instructions and to not allow the
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State to point out Schnabel's adjudication in the juvenile
pr oceedi ngs.

We al so conclude that, if Schnabel had testified as
i ndi cated, he woul d have opened the door to cross-exan nation
about what he learned in the juvenile proceedings from
Dr. Camara's testinony. "[T]he proper scope of cross-exam nation
i ncludes full devel opment of matters broached on direct
exam nation, including facts reasonably related to natters
touched on direct.” State v. ME roy, 105 Hawai ‘i 352, 356, 97
P.3d 1004, 1008 (2004) (enphasis deleted) (quoting State V.
Napul ou, 85 Hawai ‘i 49, 57, 936 P.2d 1297, 1305 (App. 1997)).
The Gircuit Court did not abuse its discretion as to the proper

scope of cross-exani nati on.

Because the Crcuit Court did not err inits ruling on
Schnabel's notion in limne regarding the juvenile proceedi ngs,
there was no infringenent of Schnabel's right to testify.

1. Lack of Subpoena of Attendi ng Physici an

Schnabel asserts that he received ineffective
assi stance of trial counsel because his counsel should have
subpoenaed the physician who attended Reuther prior to his death
and who signed the death certificate. Schnabel contends this
physician listed the cause of death as a ruptured aneurysm and
did not refer the matter to the nedi cal exam ner as woul d have
been the case if there was a suspicion that a trauma or foul play
could have been the cause of death. Based on these assertions,
Schnabel argues that this physician woul d have contradicted the
findings of nedical exam ner Kanthi DeAlw s, who testified that
the cause of Reuther's death was "[t]raumatic subarachnoid
henmorrhage due to . . . [an] assaultive blunt force injury to the
head. "
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As the State correctly points out, "[i]neffective
assi stance of counsel clains based on the failure to obtain
W t nesses nmust be supported by affidavits or sworn statenments
describing the testinmony of the proffered witnesses.”" State v.
Ri chie, 88 Hawai ‘i 19, 39, 960 P.2d 1227, 1247 (1998) (citation
omtted). Because there is no affidavit or sworn statenment in
the record as to the substance of what the physician would have
testified if called, we are left to specul ate whet her the
physi ci an woul d have testified as Schnabel asserts and what
inpact, if any, there was fromnot calling this wtness. W
concl ude that Schnabel has failed to neet his burden of show ng
that the failure to subpoena the physician constituted
ineffective assistance of counsel. See State v. Reed, 77 Hawai ‘i
72, 84, 881 P.2d 1218, 1230 (1994), overruled on other grounds
by, State v. Bal anza, 93 Hawai ‘i 279, 1 P.3d 281 (2000); see also
State v. Fukusaku, 85 Hawai ‘i 462, 481, 946 P.2d 32, 51 (1997).
I11. Aleged Conduct of the Deputy Prosecuting Attorney

Schnabel contends that on two occasions during closing
argunent, the deputy prosecuting attorney (DPA) engaged in
m sconduct. First, Schnabel argues the DPA presented a
power point slide to the jury appealing to their enotions, which

stated: "Is there a substantial and unjustifiable risk of death
fromone punch? . . . Ask Chris if it's substantial and
unjustified. He's dead!™ Second, Schnabel points to statenments

by the DPA urging the jurors to decide fromtheir "gut" whether
Schnabel was guilty, allegedly at the expense of follow ng the
| egal standards provided by the jury instructions. On each
occasi on, defense counsel objected and the Crcuit Court
overrul ed the objection.
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We review these issues under the foll ow ng standard:

Al | egati ons of prosecutorial m sconduct are reviewed under
the harm ess beyond a reasonabl e doubt standard, which

requi res an exam nation of the record and a determ nation of
whet her there is a reasonable possibility that the error
conmpl ai ned of m ght have contributed to the conviction
factors considered are: (1) the nature of the conduct,

(2) the promptness of a curative instruction, and (3) the
strength or weakness of the evidence agai nst the defendant.

State v. Maluia, 107 Hawai ‘i 20, 24, 108 P.3d 974, 978 (2005).
Wth regard to the powerpoint slide, the DPA at trial

argued that the slide was offered because the fact that soneone
di ed was "arguably substantial enough to show that the risk did
exist and it was significant." The Crcuit Court allowed the
slide, reasoning that it had already instructed the jury that
pity, passion or prejudice should not influence their decision.?
Al t hough the prosecution should not engage in argunent
calculated to inflanme the passions or prejudices of the jury, see
State v. Sanchez, 82 Hawai ‘i 517, 533, 923 P.2d 934, 950 (App.
1996), the DPA had sone | eeway during closing argunent to draw

reasonabl e i nferences fromthe record.

Wth regard to the prosecution's closing argunent, a
prosecutor is permtted to draw reasonable inferences from
the evidence and wide latitude is allowed in discussing the
evidence. It is also within the bounds of legitimte
argument for prosecutors to state, discuss, and comment on
the evidence as well as to draw all reasonable inferences
fromthe evidence. In other words, closing argunment affords
the prosecution (as well as the defense) the opportunity to
persuade the jury that its theory of the case is valid
based upon the evidence adduced and all reasonable
inferences that can be drawn therefrom

2 The instruction to the jury stated, in relevant part:

You rmust not be influenced by pity for the defendant or by
passi on or prejudice against the defendant. Bot h t he
prosecution and the defendant have a right to demand, and
they do demand and expect, that you will conscientiously and
di spassi onately consider and weigh all of the evidence and
follow these instructions, and that you will reach a just
verdict.
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State v. Rogan, 91 Hawai ‘i 405, 412-13, 984 P.2d 1231, 1238-39
(1999) (citations and quotation marks omtted). Wiile the

power poi nt slide in question had an unnecessary sarcastic tone,

it did not reach the |level of inproper conduct. It was based on
evidence in the record that Reuther had died, and it dealt with
an inportant issue in the case, whether there was substantial and
unjustifiable risk of death fromone punch. Mreover, unlike in
Sanchez, the DPA's statenents did not seek to inject issues
broader than Schnabel's guilt or innocence.

Wth regard to the DPA's statenents that the jurors
should rely on their "gut feeling”, the statenents were nade in
the context of telling the jurors to "read these instructions but
use your common sense." That statenent al one would not cause
concern. W do, though, have a concern about the DPA sayi ng
"[dlon't get too caught up in the nunbo junbo of all the words
but use your commobn sense.” However, upon objection from defense
counsel, the Grcuit Court stated it would allow the argunent as
an illustration and that "the jury has the instructions."”
Moreover, after a further objection and a bench conference, the
Circuit Court imediately gave a curative instruction.® G ven
t hese circunstances, in particular the i mediate curative
instruction fromthe Crcuit Court, as well as the strength of
t he evi dence agai nst Schnabel, we conclude that the statenents of
t he DPA were harm ess beyond a reasonabl e doubt.

8 The Circuit Court instructed the jury as follows:

Ladi es and gentlemen of the jury, | give the attorneys
some |l atitude at closing. The instructions you have as to
what reasonable doubt is and isn't and that pity, passion
and prejudice have no play, I'll allow you to argue that
basically as an illustration of your take on commn sense
There's no definition of reason and common sense so |'||
give you a little bit of latitude over objection. Thank
you.
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| V. Self-Defense
Schnabel argues that he used justifiable force, a

single punch, in self-protection and that the state failed to
prove facts to negative this defense. Gven the record and the
evi dence, we di sagr ee.

For purposes of the defense of self-protection under
HRS § 703-304 (1993 Repl. & Supp. 2009), the foll ow ng standards

appl y:

Since self-protection is not designated as an affirmative
def ense by the Hawai ‘i Penal Code or any other statute, a
def endant who comes forward with sonme credible evidence of
facts constituting the defense is, pursuant to HRS §
701-115(2)(a) (1985), "entitled to an acquittal if the trier
of fact finds that the evidence, when considered in the
l'ight of any contrary prosecution evidence, raises a
reasonabl e doubt as to the defendant's guilt[.]" Moreover
once the issue of self-protection is raised, the burden is
on the prosecution to disprove the facts that have been
introduced or to prove facts negativing the defense and to
do so beyond a reasonable doubt. State v. MNulty, 60 Haw.
259, 262, 588 P.2d 438, 442 (1978); State v. Straub, 9
Haw. App. 435, 444, 843 P.2d 1389, 1393 (1993).

State v. Lubong, 77 Hawai ‘i 429, 431, 886 P.2d 766, 768 (App.
1994). Moreover, to assess the sufficiency of the evidence, we

consi der the follow ng:

In reviewing the |l egal sufficiency of the evidence on
appeal, however, the test is whether, view ng the evidence
in the light nost favorable to the State, substantia
evidence exists to support the conclusion of the trier of
fact. State v. Silva, 75 Haw. 419, 432, 864 P.2d 583, 589-90

(1993). "Substantial evidence" is credible evidence which is
of sufficient quality and probative value to enable a person
of reasonable caution to reach a concl usion. Id. I'n

revi ewi ng whet her substantial evidence exists to support a
conviction, noreover, due deference nmust be given to the
right of the trier of fact to determne credibility, weigh
the evidence, and draw reasonable inferences fromthe

evi dence adduced. State v. Naeole, 62 Haw. 563, 565, 617
P.2d 820, 823 (1980).

Lubong, 77 Hawai ‘i at 432, 886 P.2d at 769.

Schnabel relies on the testinony of Kristie Reverio
(Reverio) for his claimof self-defense. Reverio testified that
the incident at Zabl an Beach Park occurred when Reut her took
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pictures toward the area where Reverio and Schnabel were
standing. According to Reverio, Schnabel confronted Reuther,
t hey exchanged words and Reut her put down his canmera bag and
nmoved toward Schnabel in a fighting stance. Schnabel argues that
given this scenario his use of force, one punch, was reasonabl e.
We need not address the reasonabl eness of Schnabel's conduct in
the light of Reverio's testinony, because this issue is
determ ned by the testinony of other w tnesses who had a very
di fferent account of the events |eading to Schnabel striking
Reuther. The testinony of other w tnesses, including Harold Kaeo
(Kaeo), Kuikahi Enos (Enos), and N cole Ako (Ako), provided
substantial evidence for the jury to reject Reverio's version of
events and to support a determnation by the jury that Reuther
was not the aggressor in the incident. To the contrary, the
testi nony of Kaeo, Enos and Ako — even though not aligned as to
all the details — provided substantial evidence for the jury to
concl ude that Reuther was standing by his car when Schnabel
approached hi m and w t hout warni ng punched Reuther in the head.
"I't is well-settled that an appellate court wll not
pass upon issues dependent upon the credibility of wtnesses and
the wei ght of the evidence; this is the province of the trier of
fact." State v. Mattiello, 90 Hawai ‘i 255, 259, 978 P.2d 693,
697 (1999) (internal quotation marks, citation, and brackets

omtted). Gven the evidence adduced at trial, there was
substantial evidence to disprove Reverio's account of the events
and to support the jury's rejection of Schnabel's claimof self-
def ense.

V. Sufficiency of the Evidence that Schnabel Reckl essly Caused
Reut her's Death

The final point of error raised by Schnabel is that
there was insufficient evidence that he reckl essly caused
Reut her's death fromone punch. In order to establish

10
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reckl essness, the prosecution had the burden of proving that
Schnabel consciously disregarded a substantial and unjustifiable
risk that his conduct would cause Reuther's death. As the State
correctly points out, the Hawai ‘i Suprene Court has held that:

it is not necessary for the prosecution to introduce direct
evidence of a defendant's state of mnd in order to prove
that the defendant acted intentionally, knowi ngly or
recklessly. Given the difficulty of proving the requisite
state of mnd by direct evidence in crim nal cases, proof by
circumstantial evidence and reasonable inferences arising
fromcircumstances surrounding the defendant's conduct is
sufficient. The mnd of an alleged offender may be read
fromhis acts, conduct and inferences fairly drawn from al
the circunstances.

State v. Eastman, 81 Hawai ‘i 131, 140-41, 913 P.2d 57, 66-67
(1996) (internal citations omtted). See also State v. Batson, 73
Haw. 236, 831 P.2d 924 (1992); State v. Hernandez, 61 Haw. 475,
605 P.2d 75 (1980).

Based on the circunstantial evidence in this case and

t he reasonabl e inferences fromthe circunstances of Schnabel's
conduct, we conclude that there was sufficient evidence that
Schnabel acted recklessly in causing Reuther's death. Although
witness testinony differed in sonme respects, there was
substantial evidence that Schnabel, who was bi gger than Reuther
struck Reuther w thout warning in the head with a cl osed fist,
and that the punch was of significant force.

According to the testinony of Kaeo, Schnabel had called
out to Reuther to take Schnabel's picture and Kaeo was concer ned
t hat Reut her was sonehow being set up. According to Kaeo, after
Reut her showed Schnabel the picture, Reuther wal ked over to his
car and opened the trunk. Schnabel approached, wal ked behi nd
Reut her, and "went whack'ent in the face with a closed fist.
Schnabel then grabbed a bag fromthe trunk and wal ked away.
According to Kaeo, Schnabel was "a | ot bigger"” than Reuther. The
force of Schnabel's strike was such that Kaeo testified it caused
Reuther to do "like one full half-circle, and then after he

11
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caught hinmself a little, and then he took |ike naybe one, two,
three steps, and then he just went fall back." Kaeo went over to
check on Reuther, who was lying on the ground with his eyes w de
open and his body was "shaking a little."

Ako, who testified she had wal ked to Zabl an Beach Par k
with Schnabel, stated that Schnabel got agitated and upset when
Reut her took a picture of them She testified she and Schnabel
were "tripping" because they did not know Reuther and did not
expect someone to come up and take their picture. Schnabel swore
at Reuther and told him anong other things, "Fuck, you betta
| eave.” Reuther wal ked to his car and was putting his canera
away, but because he appeared not to be | eaving, Ako went up to
himand told himhe should | eave. According to Ako, Schnabel
t hen approached the car, told Reuther to "[g]et the fuck out of
here,"” and hit Reuther in his face. Ako stated Reuther was
closing the car trunk just before he got hit. Ako testified that
after the punch by Schnabel, Reuther "put his hands up and he
took three steps back, and he fell down." According to Ako,

Reut her was gasping for air and he "stayed there until he went
stop.”

Enos testified that Reuther was standing next to his
car when he got "whacked" by Schnabel. According to Enos, after
getting punched, Reuther was "junping around, and then . . . he
just went fall down." After Reuther was hit, Enos saw Schnabel
grab a bag from Reuther's car and run away.

The nedi cal exam ner, Dr. Kanthi DeAlwis testified
Reut her had a bruise behind his left ear, consistent with a fist
bl ow. Corresponding to the bruise behind the I eft ear, Reuther
had a big area of bleeding in the tissues underneath. DeA w s
testified that the basilar artery had stretched and was torn, and
"that spread all this blood covering the basal part of the brain,
and we call this a traumatic subarachnoid henorrhage[.]" She

12



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

further testified that the inpact to cause the injury was
"significant enough to have caused the artery to have stretched
to a point to have that tear."

G ven the record in this case, there was sufficient
evidence for the jury to conclude that Schnabel, who was bigger
t han Reut her, unexpectedly and w t hout warning punched Reuther in
the head wth a closed fist, and that the force of the strike was
so severe that it either caused Reuther to partially spin or junp
around and to take steps backwards before he fell and died. The
evi dence al so shows that the force of the strike was strong
enough to stretch and tear Reuther's basilar artery and cause the
traumati ¢ subarachnoid henorrhage. On this record, under the
standard of Eastnman, there is sufficient evidence that Schnabel
was reckless in causing Reuther's death.
VI. Concl usi on

For the foregoing reasons, the Judgnent of Conviction
and Sentence entered on Septenber 10, 2008 is affirned.

DATED: Honol ul u, Hawai ‘i, Novenber 12, 2010.
On the briefs:
Emmanuel V. Tipon
f or Def endant - Appel | ant

Presi di ng Judge

Donn Fudo
Deputy Prosecuting Attorney

Cty and County of Honol ul u Associ at e Judge
for Plaintiff-Appellee

Associ at e Judge
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