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NO. 28395

APPEAL FROM THE CIRCUI T COURT OF THE THI RD CI RCUI T
(G VIL NO 04-1-211)

MARCH 23, 2010

FOLEY, PRESI DI NG JUDGE, LEONARD, J., AND
Cl RCU T COURT JUDGE TRADER, | N PLACE OF
NAKAMURA AND FUJI SE, JJ., ALL RECUSED

CPINTON OF THE COURT BY LEONARD, J.

Pl ai ntiff-Appellant George Myashiro (George)! appeal s
fromthe Crcuit Court of the Third Crcuit's (Crcuit Court)
April 24, 2007 Second Anended Final Judgnent.? On appeal, George
seeks relief fromfive orders granting summary judgnment agai nst
himand the Grcuit Court's limtations on the role of George's
pro hac vice counsel.

We hold: (1) the Grcuit Court did not abuse its
di scretion when it denied a notion to renpbve agreed-upon

v As several members of the Myashiro famly are necessarily
referenced in this Opinion, for the purpose of brevity and clarity, their
first names are used.

2 The Honorable George M Masuoka presided.
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limtations on pro hac vice counsel's role in this case; (2) the
Crcuit Court did not err in granting sunmary judgnent in favor
of an escrow conpany on the claimthat escrow breached its
contractual duty by delivering stock certificates in care of a
party's attorney when the only address provided to the escrow
conpany was in care of the party's attorney and the party
executed a docunent that identified the address in care of the
attorney as the party's address; (3) the Grcuit Court erred in
granting summary judgnent on the Hawai ‘i Rul es of Professiona
Conduct when, inter alia, there existed genuine issues of
material fact in dispute concerning an attorney's inplied
authorization to disclose information related to the
representation when the person to whomthe disclosure was nmade
had wi t hdrawn her consent to a highly significant part of the
agreenent that was the subject of the attorney's representation;
even when a disclosure of information may be inpliedly authorized
inthe first instance, in the face of a significant change in

ci rcunst ances, that authorization nay be subject to limtations,
and may give way to other duties, such as the duty to keep the
client reasonably inforned, reasonably advised, and in the

deci sion-making role, including with respect to the neans by
which the client's objectives are pursued; (4) the Grcuit Court
erred in granting summary judgnment on a byl aws provision
controlling the transfer of shares of stock in a closely-held
corporation when sunmary judgnent was based on a determ nation
that the bylaws required board of directors' consent for any
stock transfer, but the bylaws do not require directors' consent
and, instead, set forth a mandatory procedure whereby stock may
be transferred; (5) the Crcuit Court did not err in granting
summary judgnent on a conspiracy claimwhen the plaintiff failed
to adduce evi dence supporting each of the elenents of an
underlying crimnal or unlawful purpose or crimnal or unlaw ul
means used to acconplish a |l awful purpose; and (6) the Crcuit
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Court erred in granting summary judgnent based on a plaintiff's
all egedly adm tted enbezzl enent and breach of fiduciary duty when
it appears fromthe record that there are genuine issues of
mat eri al fact concerning the alleged m sappropriations and
concerni ng whet her plaintiff necessarily would have been renoved
as president of the conpany and ot herw se woul d have been
divested of his interest in the conpany in the absence of his
attorney's all eged breaches.

Accordingly, we affirmin part and vacate in part, and
we remand this case for a trial on George's remaining clains.
. BACKGROUND

In 1965, Ceorge's father Jack Myashiro (Jack)

established Jack's Tours, Inc. (Jack's Tours), a Hawai ‘i

corporation that operates a touring business on the Big Island of
Hawai ‘i. In conjunction with Jack's retirenent from Jack's Tours
in 1988, Jack naned Ceorge President of Jack's Tours. George
served as President and Chief Executive Oficer of Jack's Tours
from 1988 until January 1999. Also upon his retirenment, Jack
gifted shares of stock in Jack's Tours, which were all previously
owned by him to George, George's brother Raynond M yashiro
(Raynond), Raynond's daughter Leslie Myashiro (Leslie), and
Ceorge's sons Jeff Myashiro (Jeff) and Troy Myashiro (Troy).
Bet ween 1988 and 1998, George bought additional shares of stock
fromJack. As of July 1998, CGeorge owned 28% of the outstanding
shares of Jack's Tours, Raynond and Leslie owned or controlled
28% collectively, and Jeff and Troy each owned 22% of the
out st andi ng shares of Jack's Tours.

A. The Lawsuits invol ving Raynond

Begi nning in 1997, various disputes devel oped between
CGeorge and Raynond, who owned and operated anot her touring
busi ness, Trans Hawaiian, Inc. (Trans Hawaiian). Trans Hawaii an
operated primarily on the island of Gahu. George all eges that
Trans Hawaiian owed a significant anmpount of noney to Jack's
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Tours. George avers that he sought to substantially reduce the
debt owed by Trans Hawaiian to Jack's Tours and declined to
provi de support services for Trans Hawaiian until the debt was
reduced.

In 1997, Trans Hawaiian and the trustee of Raynond' s
trust initiated two | awsuits, one against Jack's Tours and the
ot her against George, individually and in his capacity as an
of ficer and director of Jack's Tours. Ceorge clains that these
suits were brought in anticipation of his actions to reduce Trans
Hawai i an' s out st andi ng i ndebt edness to Jack's Tours. In Case No.
97-402, filed in the Grcuit Court by Lance Castroverde, as
Trustee for the Raynond Myashiro Trust (Raynond Trust) and
derivatively on behalf of Jack's Tours, it was alleged that
George and/or others under his dom nion or control constituted a
majority of the board of directors of Jack's Tours, and provided
unjustified paynments and benefits to George, Ceorge's ex-wfe
Carol Myashiro (Carol), Troy, and others (97-402). The
conplaint in 97-402 sought damages, an accounting, and ot her
relief from George and Doe Defendants based on clains of breach
of fiduciary duty, m smanagenent, m sappropriation, diversion
and/ or conversion of funds, unjust enrichnment, theft and
enbezzl ement, and fraud.

Trans Hawaiian filed a conplaint agai nst Jack's Tours
in the District Court of the Third Crcuit, Hlo Dvision,
seeking $12,381.69 for unpaid transportation and rel ated services
and products. This case was transferred to the GCircuit Court and
nunbered Case No. 97-471, upon the filing of a counterclaim by
Jack's Tours alleging that Trans Hawaiian owed Jack's Tours
approxi mately $150,000 for certain services and accommodati ons
(97-471).

Al t hough the cases were never consolidated, in md-
1998, 97-471 and 97-402 were settled in a joint settlenent
agreenent. The terns of the settlenents were put on the record
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before the Crcuit Court on July 24, 1998. The parties agreed to
settle both cases on the follow ng terns:

1. Al'l shares of stock in Jack's Tours, Inc., owned or
controll ed by Raynond M yashiro or his daughter Leslie
shall be transferred to George M yashiro or, per his
directions, in consideration for the payment in ful
of the sum of $300,000.00, to Raymond M yashiro or his
desi gnee. Such a transfer is contingent on George
obt ai ni ng PUC approval as required by |law or PUC

order. Raymond will cooperate in obtaining such
approval
2. Civil No. 97-402, Castroverde v. Myashiro, shall be

di sm ssed with prejudice, with each party to bear
their own attorneys [sic] fees and costs.

3. The appropriate corporate approval for the sale
and transfer of stock as provided for herein by
Jack's Tours, Inc., shall be presented to
Raymond M yashiro within 15 days of the Court's
approval or as otherwi se agreed by the parties.

4. Civil No. 97-471, TransHawaii an Services, |Inc. vs.
Jack's Tours, Inc., shall be dism ssed with prejudice
with each side to bear their own attorneys [sic] fees
and costs. It is expressly understood and agreed that
the Counterclaim of approximtely $150, 000. 00 by
Def endant Jack's Tours, Inc., against Plaintiff
TransHawai i an Services, Inc., shall be forever barred
through this dism ssal

5. Jack's Tours, Inc., shall provide services of a retai
val ue of up to $300, 000.00 to TransHawaii an Services,
Inc., its nom nee, or designee during a 3-year tine
peri od. In the event that ownership of Jack's Tours,
Inc., is transferred, or Jack's Tours, Inc., wishes to
term nate this provision, it shall be allowed to do so
by paying the remaining value of the services, less a
24% deducti on. For so long as there shall be a
bal ance out standi ng pursuant to this provision, in the
event that Jack's Tours, Inc., desires to sell the
maj ority shares of its stock or a controlling interest
of its ownership rights, TransHawaiian Services, Inc.
or Raymond M yashiro shall have first the right to
mat ch or equal any bona fide offer to purchase
presented to Jack's Tours, Inc., or any of its
stockhol ders, officers, or directors, and upon
mat chi ng or equaling the proposed purchase price, the
seller shall be obligated to transfer said interest to
Raynmond M yashiro or TransHawaiian Services, Inc

6. The appropriate corporate actions necessary to
effectuate the ternms and conditions herein shal
be presented within 15 days of the Court's
approval of this settlenent.

7. The terms and conditions herein shall bind the heirs,
successors and assigns of the parties hereto.
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8. This Court shall retain jurisdiction over this
matter for purposes of assuring conmpliance with
the terms and conditions of this settlenment by
the parties to this litigation. Any party may
move this matter for consideration by this Court
upon appropriate notice to the other party. The
deci sion of the Court shall be binding and non-
appeal abl e.

9. An appropriate escrow will be established to handle

this transaction. The parties shall provide
appropriate escrow instructions.

B. The Escrow Transaction
On or about Cctober 2, 1998, George and the Raynond
Trust entered into an escrow agreenent, designating Defendant -

Appellee Title Guaranty Escrow Services, Inc. (Title Guaranty) as
the escrow agent for the transfer of stock certificates to CGeorge
and the payrment of $300, 000.00 to the Raynond Trust. The escrow
instructions prepared and signed by the parties provided the
followng directions to Title Guaranty for the closing of the
escrow transaction:

These escrow instructions are agreed upon and issued
jointly by Lance Castroverde, Trustee of the Raynond
M yashiro Trust, and George M yashiro, Individually and as
President of Jack's Tours, Inc., with regard to the transfer
of shares of stock in Jack's Tours, Inc., held by Lance
Castroverde as Trustee of the Raymond M yashiro Trust to
George M yashiro or his designee. It is agreed that Title
Guaranty shall act as escrow for this transaction.

This transfer is made pursuant to the terms and
provi sions of that settlement agreement between the parties
in Civil No. 97-402 as set forth in that certain "Script for
Pl acing Terns of Settlement on the Record - July 22, 1998" a
copy of which is attached hereto.

1. No | ater than five (5) days prior to the closing date
set forth herein, George Myashiro shall deposit the
sum of Three Hundred Thousand Dol l ars ($300, 000. 00)
with escrow to be distributed in accordance with these
instructions;

2. No | ater than five (5) days prior to the closing date
set forth herein Lance Castroverde shall present to
escrow his letter dated September 3, 1998, to Matthew
S. K. Pyun, Esq., indicating that the Public Utilities
Comm ssion has received the notification of this
transfer of shares and no further action is
antici pat ed;
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3. No | ater than five (5) days prior to closing, George
M yashiro as President of Jack's Tours, Inc., shal
deposit with escrow all stock certificates of Jack's
Tours, Inc., owned or controlled by Lance Castroverde
as Trustee of the Raynond M yashiro Trust, Raymond
M yashiro and Leslie M yashiro. It is expressly
under st ood that no other shares owned by Lance
Castroverde as Trustee of the Raymond M yashiro Trust,
Raynmond M yashiro and Leslie Myashiro shall remain
out st andi ng

4. At or prior to closing Lance Castroverde as Trustee of
the Raymond M yashiro Trust, Raynond M yashiro and
Leslie Myashiro shall as necessary execute all stock
certificates to be transferred to George M yashiro
and shall deposit with escrow a certification that any
shares transferred are free and clear of any
encumnmbr ances or |iens.

At cl osing escrow shall

5. Escrow shall close this matter on October 19, 1998

6. Pay to the Raynmond M yahiro Trust the sum of Three
Hundred Thousand Dol |l ars ($300, 000);

7. Deliver to George Myashiro the duly executed stock
certificates of Jack's Tours, |nc;

8. Deliver to George Myashiro the certification of Lance

Castroverde as Trustee of the Raymond M yashiro Trust,
Raynmond M yashiro and Leslie Myashiro, that the
transferred shares are free and clear of any liens or
encunbr ances;

9. Deliver to each party a copy of Lance Castroverde's
letter to Matthew S. K. Pyun, Jr., Esqg., dated
September 3, 1998, indicating that the Public
Utilities Comm ssion has been duly notified of the
transfer of the shares of stock;

10. Escrow shall be authorized to make any delivery as
provi ded herein to the authorized representative of
the parties provided that a duly executed written
aut hori zation is provided escrow prior to or at
cl osi ng;

11. Col l ect one-half (% of its fees from each of the
parties.

On or about Cctober 7, 1998, a letter from Defendant -
Appel l ee Stanley H Roehrig (Roehrig) was hand-delivered to Title
Guaranty. The letter stated:

Pl ease accept this as a supplenental escrow
instruction with regard to the above escrow. My client,
Jack's Tours, Inc. has authorized me to hold for
saf ekeeping, any and all shares of stock of Jack's Tours,



FOR PUBLICATION IN WEST'SHAWAI‘I| REPORTS AND PACIFIC REPORTER

Inc., at the close of escrow, in order to work out further
famly details.

The Cctober 7, 1998 letter was signed by Roehrig, but
was not signed or counter-signed by George. Roehrig clains that
CGeorge told himto hold Raynond's shares after the closing of the
Title Guaranty escrow. Although the letter reflects a "cc" to
CGeorge, Raynond's attorney, and George's ex-wife Carol, George
denies authorizing the letter or receiving a contenporaneous
copy.® As discussed further herein, George strongly denies
aut horizing Roehrig to hold the stock certificates after the
closing of escrow. The record contains no witten agreenent,
letter, nmeno, fax, note, email, or other witing signed by George
t hat evi dences George's approval of the supplenental escrow
instruction.*

However, on or about Cctober 15, 1998, a Tentative
Buyer's Statenent was generated by Title Guaranty. This
statenent provides an address "C/ O ATTORNEY STANLEY H RCEHRI G'
for both George and Jack's Tours. GCeorge's undated signature
appears on the second page of the statenent, acknow edging its
receipt.

Escrow cl osed on Cctober 19, 1998. The stock
certificates were sent by Title Guaranty to "MR GEORGE M YASHI RO
PRESI DENT JACK'S TOURS INC." "C/ O ATTORNEY STANLEY H
RCEHRIG .]" Roehrig clainms that, with George's approval, the
shares were given to Roehrig "in trust, pending a decision of the

s/ The record also contains an October 6, 1998 letter from Roehrig's

|l egal assistant, stating that Roehrig was representing George and Jack's
Tours. The October 6, 1998 letter did not reflect a "cc" to George

4 It appears, however, that someone at Jack's Tours received a copy
of Roehrig's October 7, 1998 letter because, on October 13, 1998, Donal d
Bowers of Jack's Tours faxed a copy of the letter back to Roehrig with a
handwritten note stating, "George said all 28% is his" and "Carol will have to
wait until he is dead." Also on October 13, 1998, Donal d Bowers sent another
fax to Roehrig with the message, "George Keeps [sic] telling me to let you
know The [sic] stock is his and he don't [sic] want to split with anyone." At
deposition, Roehrig testified that, on October 14, 1998, George told him "I'm
going to do it" and then deposited $300,000.00 into escrow.

8
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[ Jack's Tours] directors on how the shares would be allocated.”
George clains that Roehrig wongfully redirected the stock
certificates to hinmself and wongfully w thheld them from Geor ge.
The record contains no witten agreenent, letter, neno, fax,
note, email, or other witing signed by George that evidences
George' s approval of the purported trust arrangenent.

C. The Attorney-Client Relationship

There are nunerous points of material disagreenent
bet ween CGeorge and Roehrig regarding the nature and scope of
their relationship. Both parties agree, however, that there was
an attorney-client rel ationship fornmed between George and Roehrig
and that this relationship was nenorialized in an engagenent
letter. The engagenent letter, dated Septenber 15, 1997, was
addressed to Ceorge, individually, wthout reference to any
corporate capacity or to Jack's Tours. The letter states that
“"this firms representing you in matters generally concerning
your personal and business affairs,” is signed by Roehrig, and is
countersigned by George. The letter contains no discussion of
the representation or possible representation of multiple clients
(such as George and Jack's Tours), multiple roles (such as
Roehrig acting as a trustee or stakeholder, as well as | awer),
or any disclosure or explanation of the inplications, advantages,
or risks of conmon representation. The letter does not purport
to waive any conflicts of interest or potential conflicts of
interest. It appears fromthe record that the engagenent
agreenent set forth in the Septenber 15, 1997 letter was never
anended or suppl enented. There were no subsequent conflict
wai vers, Roehrig's position being (as stated at oral argunent)
that no conflict waiver was needed in this case, and Ceorge's
position being that Roehrig breached his ethical and professional
duties to his client.

CGeorge contends that Roehrig was never authorized to
represent any interest other than George's individual interests.
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Ceorge states that he initially retained Harold Chu, Esg., to
serve as the attorney for both Jack's Tours and George in 97-402
and 97-471, but that a conflict of interest arose requiring
separate representation. Ceorge further states that he hired
Roehrig to act as his personal attorney in 97-402. On July 24,
1998, when the settlenents in 97-402 and 97-471 were put on the
record before the GCrcuit Court, Harold Chu stated that he
represented Jack's Tours in 97-471 and Roehrig stated that he
represented George in 97-402.

Roehrig clains that he was hired to represent George
agai nst Raynond and Trans Hawai i an, both personally and as
presi dent of Jack's Tours.® Roehrig points to a second
Sept enber 15, 1997 letter from George to various attorneys
notifying themthat George had hired Roehrig and @ enn Hara
(Hara) to help George coordinate his various legal matters.®

Sl Roehrig also states that George disclosed to himthat George had
engaged in "crimnal activity" at Jack's Tours and that George was afraid that
those activities would be discovered in the litigation with Raynond. However
neither of the September 15, 1997 letters nmention the existence of any
busi ness-practice-related conditions to Roehrig's representation of George or
any representation of Jack's Tours by Roehrig. Roehrig cites George's letter
as support for the proposition that his firm s |legal representation was made
condi tional on George clearing future business decisions with Hara because of
the lawyers' concerns about George's allegedly unlawful conduct. George denies
that he and Roehrig discussed such issues or that there were any
pre-conditions to Roehrig's representation

8 More specifically, George's letter to counsel stated

As nmy personal and business affairs become nore
complex, | find that | am dealing with more and nore | awyers
who represent me personally and/or some of the entities with
which | aminvol ved.

I am presently in the process of attenmpting to
evaluate the various legal matters with which I aminvol ved
in order to prioritize the efforts and resources to be
spent. I amcurrently consulting with G enn Hara, Esq., and
St anl ey Roehrig, Esq. I ook to them as general counsel in
coordinating ny various |egal matters.

I am asking that you assist Stan and G enn should they
contact you for information. [ ]

10
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CGeorge does not deny sending the letter, but maintains that
Roehrig was hired only to represent his interests.
As noted above, Roehrig infornmed Title Guaranty that he
represented Jack's Tours, as well as Ceorge.
D. Roehrig's Interactions with Carol

Central to the dispute between George and Roehrig is a
series of communications between Roehrig and George's ex-wfe
Carol. Many details and aspects of these communi cations are
di sputed by the parties, including whether and to what extent
they were inpliedly authorized by George, whether they were
necessary to the conpletion of the settlenments of 97-402 and 97-
471, whet her Roehri g kept CGeorge reasonably informed about the
comuni cati ons, whether Roehrig explained matters related to the
communi cations to the extent reasonably necessary for CGeorge to
make i nfornmed decisions, whether Roehrig inperm ssibly disclosed
information to Carol related to his representation of Ceorge,
whet her Roehrig failed to adequately represent CGeorge's interests
with respect to the issue of Carol's consent to the transfer of
Raynmond' s stock to George, and whether Roehrig at some point
began to cooperate with, act in concert with, and/or take
directions fromCarol to the point that Roehrig' s comrunications
and actions were adverse to CGeorge. Ceorge clainms, and Roehrig
does not dispute, that at the tine Roehrig was representing
Ceorge there was personal aninosity and | egal adversity between
CGeorge and Carol .

Not wi t hst andi ng the di sputed nature of the facts
surroundi ng the communi cati ons between Roehrig and Carol, the
opposi ng argunents regarding their materiality, and the
conflicting inferences that arguably may be drawn fromthe
evidence, it is necessary for this court to reference sone of the

11
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testinoni al and docunentary evidence presented by the parties in
conjunction with the summary judgnment notions.’

At deposition, Roehrig testified that about two days
prior to placing the settlenents on the record in 97-402 and 97-
471, he called Carol to "check with her if she was okay w th what
we were planning to put on the record . . . because it was going
to require her approval as a director.” Roehrig further
testified that, after explaining the terns of the settl enent
script to Carol, informng her that the settlenment woul d be
pl aced on the record before the court, and that, as directors of
Jack's Tours, she and Troy woul d have to sign consents for the
stock transfer, Carol said that "it sounded okay with her."
Apparently, Roehrig made no attenpt to confirm Carol's approva
in witing prior to placing the settlenent on the record. The
record does not reflect any comunication with Troy regarding his
consent. George maintains that the conmunication with Carol was
unnecessary, as discussed further bel ow, because director consent
was not required for intra-famly transfers of stock in Jack's
Tour s.

Apparently, after the settlenents in 97-402 and 97-471
were placed on the record, Carol changed her m nd. Hara drafted
a nmeno to file, dated July 29, 1998, describing a call he
received fromCarol. The nmeno stated that Carol had sone
guestions about the script. Hara infornmed her that the
settlenments had al ready been placed on the record. Carol raised
concerns about CGeorge getting Raynond and Leslie's stock,
possi bl e tax consequences to Troy if stock was transferred to
him and Raynmond's right of first refusal to purchase the Jack's
Tours stock. Carol indicated that she would be signing and
mai | ing the consent.

u It is neither possible nor fruitful for this court to fully
cat al ogue the volum nous affidavit and deposition testinony, docunments, and
proffered inferences to be drawn from the evidence, that were presented to the
Circuit Court in conjunction with the summary judgment nmotions in this case.

12
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On or about July 30, 1998, Carol wote to Roehrig
regardi ng the consent of the directors:

There is a provision in the settlenment that concerns
me.

#1 Transfer of shares of stock in Jack's Tours, Inc.
to George. In all fairness to the remaining sharehol ders,
Troy and | are in agreenment that the shares of stock in
Jack's Tours, Inc. be transferred to Jack's Tours, Inc. or
its remai ning sharehol ders as approved by its Board of
Directors.

I have confidence that Raymond M yashiro will not
oppose this revision.

On or about August 26, 1998, Carol again wote to
Roehri g:

I am inquiring about the status of a proposed
distribution of the shares of stock in Jack's Tours, |nc.
purchased from Ray M yashiro, et al. for the Board of
Directors Approval. Have you come up with a fair
di stribution of shares for the remaining sharehol ders for
Board consideration?

I am also interested to know how George plans to
arrange the $300, 000 paynent to Raynond.

I woul d appreciate an updated report on the
settl ement.

A docunent that appears to be a Septenber 3, 1998 neno
to file by Hara includes: "SHR already talked to Carole [sic]
M yashiro re: her nost recent letter. She will sit tight." 1In
opposition to sunmmary judgnment, George also offered a copy of a
docunent, al so dated Septenber 3, 1998, that appears to be a
draft of a letter or fax from Roehrig, and states:

Dear Carole [sic]:

In our telephone conversation on September _, 1998,8
we agreed that the time is not yet right to address the
issue of the distribution of shares of Jack's Tours anong

the remaini ng sharehol ders. It is nmy understanding that the
$300, 000 to be paid in cash will be paid out of George's
pocket .

Al so, the settlement agreement calls for the provision
of services worth $300,000.00 by Jack's to TransHawaii an
[sic]. | amtold by Don Bowers that Jack's has already
started to provide these services.

If you have any other questions please call ne.

8 The blank in the date appears to be filled in with a "2."

13
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On or about Septenber 3, 1998, Carol wote to Roehrig:

It's been a week and | haven't heard anything from
you. I would like to request a response to my August 26,
1998 letter to you, a copy of which | am encl osing.

A typed nmeno from Hara to Roehrig dated Septenber 29,
1998, states:

RE: Raynmond's shares of stock

Attached is a letter from Roy Nakanoto that is self-explanatory.
You were going to call Carol Myashiro re: any problems with Don
signing the shares as secretary.

Pl ease call Carol M yashiro so we can set [sic] the stock
certificates signed and ready to be endorsed by Castroverde
and put into escrow.

On the bottom of the typed nessage, a handwitten
response read in part (the last few words were cut off in the
copy submtted to the court):

Gl en:
Carol says o.k. for only this.
Hereafter she has reservations about Don. She will send nme
a letter w details.
SHR
P. S. Make sure we keep our hands on shares. Have Geog[sic]

sign note to Escrow agreeing that we hold stock

On or about Cctober 6, 1998, Carol again wote a letter
to Roehrig (which was faxed to Roehrig on Cctober 7, 1998):1°

o George also submtted to the Circuit Court an unsigned docunent,
typed on RRWH | etterhead with a date of October 7, 1998, and bearing what
appears to be a handwritten slash across it, that read

I NSTRUCTI ONS TO ESCROW
TO WHOM | T MAY CONCERN:
I hereby authorize escrow to turn over any and al
stock certificates of Jack's Tours, Inc., to the care of
Stanl ey H. Roehrig, Esq. at the close of escrow.

The docunment has a bl ank signature line for JACK'S TOURS, |INC. By George
M yashiro Its President. In a declaration, George states that he refused
Roehrig's request to sign the document and instead drew a line through it.

1o/ In deposition, Carol testified that, at about the tinme of the
October 6, 1998 letter (which she refers to by the date of the fax cover),
George threatened to discontinue his financial support for Troy in order to
induce Carol and Troy to consent to the stock transfer to George. Carol also
descri bed George's threats as occurring at or about the time that the Title
Guaranty escrow cl osed.
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Dear M. Roehrig:

I received a copy of the escrow instructions from your
office in yesterday's mail.

Troy and | object to the instructions as sharehol der
[sic] and directors of the company[.] It is in violation of
the consent of Directors as the transfer is in conflict with
what we signed "the shares of stock shall be transferred to
Jack's Tours, Inc. or its remaining sharehol ders as approved
by its Board of Directors.”

I want to make it clear that Troy and | do not approve

the escrow instructions as witten and reserve all |ega
rights.

Per your instructions to me, you will be notifying
escrow that all stock certificates shall be held with you
in trust, until final settlement is made on the distribution
by all parties involved

In our conversation of this afternoon, | believe the

ampunt conpensated by the company has been m srepresented
Total consideration is $750,000, not $600, 000, as nentioned
$300, 000 cash to be paid personally by George, $300,000 in
services from Jack's Tours plus a waiver of accounts
recei vable of $150,000 due and owi ng to the conmpany for
services previously rendered

Therefore, of Ray's 28% share George will receive
11.2% for his $300, 000 cash paynment, and 16.8% of Jack's
Tours services divided by three, 5.6% each. The fair
distribution is as follows:

George (11.2% + 5.6% 16. 8%
Tr oy 5. 6%
Jef f 5. 6%

28. 0%

Carol's Cctober 6, 1998 letter apparently referred to a
consent of director's form prepared by RRWMH, upon which Carol
apparently added a handwitten "anmendnent,"” which was initialed
by Carol and Troy.!'' The purported anendnent, dated July 31,

1998, states that the shares of Jack's Tours stock woul d be
transferred to "Jack's Tours or its renai ning sharehol ders as
approved by its Board of Directors,” rather than to George.

On the day after receiving Carol's letter, Roehrig sent
the "suppl enmental escrow instruction” to Title Guaranty,
directing delivery of the shares of Jack's Tours stock to Roehrig

purportedly per the authorization of "his client,” Jack's Tours.

S There is conflicting evidence regardi ng whether George signed the

consent form before or after the edits and whether the changes to the consent
formeffectively modified stock distribution under the settlement. George
deni es agreeing to any nodification of the settlement terms, specifically the
term by which he received Ray and Leslie's stock in Jack's Tours.
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After the October 18, 1998 cl osing of escrow, on
Novenber 4, 1998, Carol again wote to Roehrig:

Re: Di stribution of Shares of Stock in Jack's Tours, Inc.
Purchased from Ray M yashiro

In reviewi ng our phone conversation yesterday, | felt
that your options mentioned were unfair and | acking in good
faith.

As directors of the conmpany, Troy and | believe that
nmy proposal in my letter to you dated October 6, 1998 is
fair for all concern [sic] and stands.

E. Further Events Following the Cose of the Title
Quaranty Escrow

On Cctober 20, 1998, Donal d Bowers of Jack's Tours sent
a fax to Roehrig stating, "George asked ne when wll he get his
Stock. Do | need to have Doug Ing let the PUC know of the
transfer to George or has this been done??" In a declaration
submitted in opposition to summary judgnment, George attested
that, "[f]rom Cctober 20, 1998, through [and] into the first part
of 1999, | tried tine and tinme again to get Stan Roehrig to give
me ny share certificates and at all tines he refused to do so."
Roehri g does not deny this.

On January 4, 1999, Roehrig resigned as George's
attorney and continued to hold custody of the stock certificates.
On March 9, 1999, George filed a notion in the Crcuit Court to
enforce the July 24, 1998 settlenent agreement in 97-402 and 97-
471.* On March 31, 1999, the Circuit Court held a hearing on the
notion and, after hearing fromall parties, ordered that Roehrig
turn over possession of the stock certificates to George.

On April 5, 1999, Carol, Jeff, Troy, and Jack's Tours
filed a conplaint against George and Don Bowers, in Cvil No. 99-
151 in the Crcuit Court (99-151), for fraud, enbezzlenment, and
injunctive relief. The conplaint prayed for, inter alia, an
order requiring George to deliver the subject Jack's Tours stock

12/ The Honorable Ri ki May Amano presided
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certificates to Carol.* After various notions and hearings, on
May 19, 1999, the Grcuit Court entered a prelimnary injunction
in 99-151 ordering Ceorge to deposit the stock certificates with
the Circuit Court pending the resolution of the |awsuit.?

Ef f ecti ve August 15, 2002, Ceorge entered into a
settlenment agreenent with the other parties in 99-151 that
resulted in George selling or otherwi se relinquishing all of his
interest in Jack's Tours, including the disputed stock
certificates, in exchange for consideration that included certain
paynments to George and dism ssal with prejudice of all clains
agai nst Ceorge.

F. The Rel evant Proceedi ngs Bel ow

1. Ceorge's cl ai nrs agai nst the defendants

On July 19, 2004, George filed a conplaint against
Roehrig, RRWH, Roehrig, Hara, Carol, Jeff, Title Guaranty, and
Doe Defendants. On August 4, 2004, Ceorge filed a first anmended
conplaint (Conplaint). The Conplaint included clainms for: (1)
| egal mal practice; (2) breach of fiduciary duty; (3) negligent
m srepresentation; (4) constructive fraud; (5) conspiracy to
defraud; (6) breach of contract; and (7) a second breach of
contract claim Counts 1-4 and 6 were directed agai nst RRWH
Roehrig and Hara. The conspiracy claimin count 5 was directed
agai nst RRWH, Roehrig, Hara, Carol and Jeff. Count 7 set forth a
breach of contract claimagainst Title Guaranty.

Al'l clains against Carol and Jeff were dism ssed by
noti ce on Cctober 20, 2004. Al clains agai nst RRWH and Hara
were dism ssed with prejudice by stipulation and order on
Septenber 1, 2005. After these dism ssals, the remaining clains

18/ The conplaint averred, inter alia, that Carol had beconme president
of Jack's Tours in January of 1999.

14/ The Honorable Greg K. Nakanura presided.
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were counts 1 through 6 against Roehrig and count 7 against Title
Guar anty.

2. The pro hac vice notions

On Septenber 16, 2004, George filed a notion to all ow
Eugene J. Al bertini, Esqg. (Albertini) to appear as pro hac vice
counsel. The notion was heard on Cctober 11, 2004 by the
Honor abl e Ronald I barra. Judge |Ibarra denied the pro hac vice
notion w thout prejudice. Subsequently, on Decenber 8, 2004,
Judge I barra disqualified hinmself fromthis case.?®

On Novenber 22, 2004, Ceorge filed a second notion for
appoi ntment of Al bertini as pro hac vice counsel. George's
noti on was heard by the Honorable George M Masuoka on April 6,
2005. After hearing that the parties reached an agreenent
concerning adm ssion of Albertini pro hac vice, subject to
certain limtations, Judge Masuoka agreed to grant limted pro
hac vice status to Albertini. Al bertini's limted status did not
permt himto take part in courtroom proceedi ngs or address the
court, but did allow himto take depositions, engage in nediation
or settlenent discussions, and be present in court wth George's
| ead counsel David Gerlach (Gerlach). At the April 6, 2005
hearing, it was clearly stipulated, twice stated on the record by
Roehrig's counsel, that the issue of Albertini's participation in
the trial was reserved. The Circuit Court adopted the parties
stipulation, subject to Albertini's continued good conduct. The
Septenber 1, 2005 witten order granting in part and denying in
part George's notion to allow Al bertini to appear as pro hac vice

15/ Hara, now a Circuit Court judge, disqualified hinself from hearing
this case on July 22, 2004. The Honorable Greg K. Nakamura disqualified
hi msel f on July 27, 2004. The Honorabl e Judges Terence T. Yoshi oka, Ben H.
Gaddi s and Barbara T. Takase disqualified thenselves on Decenber 7, 2004. On
Decenber 10, 2004, the Honorable Matthew S.K. Pyun, Jr., formerly the attorney
for Raymond and Trans Hawaiian, disqualified himself. On Decenmber 14, 2004,
the Honorable George M Masuoka of the Circuit Court of the Fifth Circuit was
assigned to preside tenporarily in the Circuit Court of the Third Circuit for
this case.
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counsel, however, did not nention the reservation of the issue of

Al bertini's participation at trial.
On August 28, 2006, George filed a third notion asking
the Grcuit Court to expand Al bertini's limted pro hac vice

status to "ful

status.” On Septenber 19, 2006, the npotion was

argued before Judge Masuoka. Judge Masuoka orally denied the

nmotion to alter Albertini's limted pro hac vice status. Judge

Masuoka expl ai ned hi s reasoni ng:

goi ng
Court

court.

Never

Now, this Court, as both of you well know, was not

to permt M. Albertini pro hac vice status. This

is of the belief that it's discretionary with the
It's not the rule doesn't make sense. [sic]

It would be you pay the fees and you can do a case.
m nd how many, as long as you're comng in here only

in a civil case. You find somebody to work with.

The Court has discretion. And the Court, to a certain

extent, agreed with Judge Ibara [sic] in the first instance.
And this Court also cautioned you, M. Gierlach, that in the

event

that M. Albertini didn't meet the Court's

professional standards, this Court would revoke pro hac vice
and you would have to continue with the case.

Li kewi se, this Court also said that the Court al ways

considers |local counsel as |ead counsel. But because of the
agreement between yourself, M. G erlach, and the opposing
counsel saying you would agree to permt himto participate
in the preparation of the case but not make any presentation
to the Court, this Court, notwithstanding its better
judgnment, permtted himto come in pro hac vice on a limted

basi s.

This Court cannot see changing that. If this Court

were to change, it would go back to its original intention
and say, "No, M. Gierlach, you originally took the case
You do the case."

t aken

If you were too busy, et cetera, you should not [have
the case] because you had the case once [before]. So

you had an idea of what it was, that it was dism ssed
wi t hout prejudice and it was filed again.

about
prior

So you knew to a certain extent what the case was
because the rules require you to do an investigation
to filing any conplaint on behalf of any client.

So under the circunstances, since this Court has

already permtted M. Albertini on a limted basis to appear
as pro hac vice and this was on the agreement of the other

counsel, the Court is not going to revoke that order. But
nor is it going to permt any expanded participation by M.
Al bertini.
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On Cct ober 5, 2006, George petitioned the Hawai ‘i
Suprene Court for a wit of mandanmus seeking to conpel the
Circuit Court to grant Al bertini full pro hac vice status. As
di scussed further bel ow, on Novenber 1, 2006, the petition for a
writ of mandanus was denied. George then petitioned the United

States Suprene Court for a wit of certiorari. That petition was
rejected. See Myashiro v. Masuoka, 127 S.C. 2035 (2007).
3. The subj ect summary judgnment notions

Title Guaranty filed a notion for summary judgnent on
February 8, 2006. The notion was granted on July 3, 2006. An
order granting Title Guaranty's notion for a Hawai ‘i Rul es of
Cvil Procedure (HRCP) Rule 54(b) judgnent apparently was entered
on Cctober 11, 2006 and a notice of appeal was filed. That
appeal was di sm ssed based on jurisdictional defects (judgnent
was not properly entered).

On Septenber 11, 2006, Roehrig filed four notions for
summary judgnent and a nmaster statenent of facts in support.
Roehrig's notions for sunmary judgnment dealt with four "central
aspects" of the case. Roehrig' s notions included:

(1) a nmotion for sunmary judgnment on George's
(all egedly) admtted enbezzl enment and breach of fiduciary duty;

(2) a notion for summary judgnent on conspiracy cl ains;

(3) a notion for summary judgnent on Byl aws; and

(4) a notion for summary judgnment on the Hawai ‘i Rul es
of Professional Conduct (HRPC).

The substance of these notions will be addressed bel ow
in conjunction with this court's review of the Grcuit Court
orders granting them

After arguments were presented at an Cctober 16, 2006
hearing, all four notions were granted orally at a Decenber 21,
2006 hearing and by witten orders entered on Decenber 28, 2006.
On Decenber 28, 2006, the Circuit Court entered a Final Judgnent
in favor of Roehrig and agai nst George on all clains alleged in
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the Conplaint. An Anmended Final Judgnent was entered on January
11, 2007, also entering judgnent in favor of Title Guaranty and
agai nst George. The Crcuit Court filed a Second Anrended Fi nal
Judgnent on April 24, 2007, which included an attorneys' fees
award in favor of RRWH, Roehrig and Hara, and agai nst George, in
t he anpbunt of $616,060.21.'® GCeorge tinely filed a notice of
appeal .
1. PO NTS OF ERROR

On appeal, CGeorge raises the followi ng points of error:

(1) The Circuit Court abused its discretion in denying
“full™ pro hac vice status to Al bertini

(2) The Circuit Court erred in granting sumrary
judgnent in favor of Title Guaranty;

(3) The Circuit Court erred in granting sumrary
judgment in favor of Roehrig on Roehrig's notion regarding
viol ati ons of the Hawai ‘i Rul es of Professional Conduct;

(4) The Circuit Court erred in granting sunmmary
judgnent in favor of Roehrig on the issues related to Jack's
Tours' byl aws;

(5) The Circuit Court erred in granting sumrary
judgnent in favor of Roehrig on George's conspiracy clains;

(6) The Circuit Court erred in granting sumrmary
judgment in favor of Roehrig on the issue of CGeorge's allegedly
adm tted enbezzl ement and breach of fiduciary duty to Jack's
Tours; and

(7) The Circuit Court erred in ordering George to pay
attorneys' fees and costs to Roehrig.

I1'1. STANDARDS OF REVI EW

Rule 1.9 of the Rules of the Supreme Court of the State

of Hawai ‘i (RSCSH) states:

16/ We note that the September 1, 2005 Stipulation for Parti al
Di smissal Wth Prejudice, which dism ssed the clains against Hara and RRWH,
specifically stated that each party was to bear his or its own attorney's fees
and costs.
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Any attorney actively licensed to practice |aw by the

hi ghest court of a state or territory of the United States
or the District of Colunmbia who is not a resident of Hawai i
may be permtted to associate himself or herself with a

member or menmbers of the Hawai ‘i bar in the presentation of a
specific case at the discretion of the presiding judge or
judges.

This court thus reviews the denial or limtation of pro
hac vice status for an abuse of discretion. An abuse of
di scretion occurs if the trial court has "clearly exceeded the
bounds of reason or disregarded rules or principles of |aw or
practice to the substantial detriment of a party litigant."
Anfac, Inc. v. Wikiki Beachconber Inv. Co., 74 Haw. 85, 114, 839
P.2d 10, 26 (1992).

On appeal, the grant or denial of sunmary judgnent is

reviewed de novo. See State ex rel. Anzai v. Gty and County of
Honol ul u, 99 Hawai ‘i 508, 514, 57 P.3d 433, 439 (2002); Bitney v.
Honolulu Police Dep't, 96 Hawai ‘i 243, 250, 30 P.3d 257, 264
(2001) .

The Hawai ‘i Suprenme Court has articul ated that:

[ SJunmary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
noving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elenments of
a cause of action or defense asserted by the parties. The
evidence nmust be viewed in the |light most favorable to the
non- novi ng party. In other words, we must view all of the
evidence and inferences drawn therefromin the |Iight nost
favorable to the party opposing the notion.

Kahale v. Gty and County of Honol ulu, 104 Hawai ‘i 341, 344, 90
P.3d 233, 236 (2004) (citation omtted).
The evidentiary standard required of a noving party in

meeting its burden on a summary judgnent notion depends on
whet her the noving party will have the burden of proof on the
issue at trial. Were the noving party is the defendant, who
does not bear the ultimate burden of proof at trial, summary
j udgment is proper when the nonnoving party-plaintiff --
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fails to make a showi ng sufficient to establish the

exi stence of an el enent essential to that party's case, and
on which that party will bear the burden of proof at trial
In such a situation, there can be no genuine issue as to any
mat eri al fact, since a conmplete failure of proof concerning
an essential element of the nonmoving party's case
necessarily renders all other facts immterial. The noving
party is entitled to judgnment as a matter of |aw because the
nonnovi ng party has failed to make a sufficient showi ng on
an essential element of [his or] her case with respect to
which [he or] she has the burden of proof.

Exotics Hawai ‘i -Kona, Inc. v. E.I. Du Pont de Nemours & Co., 116
Hawai ‘i 277, 302, 172 P.3d 1021, 1046 (2007) (citations, interna
quot ati on marks, brackets, and ellipses omtted).

"The trial court's grant or denial of attorney's fees
and costs is reviewed under the abuse of discretion standard."”
Sierra CQub v. Dep't of Transp. of the State of Hawai ‘i, 120
Hawai ‘i 181, 197, 202 P.3d 1226, 1242 (2009) (citations and
brackets omtted).

V. DI SCUSSI ON
A Al bertini's Pro Hac Vice Status
CGeorge argues that the Crcuit Court abused its

discretion when it arbitrarily denied Al bertini "full"™ pro hac
vice status on Septenber 19, 2006.! George argues that Al bertini
shoul d have been granted full pro hac vice status because
Al bertini: (1) is a California attorney in good standing; (2) is
Ceorge's attorney of choice; (3) had already been granted parti al
pro hac vice status by the Crcuit Court; and (4) was al ready
intimately famliar with George's case.

CGeorge does not, however, explain what exactly he neans
by "full" pro hac vice counsel status. In his opening brief,

1 In his points of error, George references all three pro hac vice
orders, but he only presents argument related to the Circuit Court's ruling on
George's August 28, 2006 renewed nmotion to allow Albertini to appear as
counsel pro hac vice with full status. Poi nts not argued may be deenmed
wai ved. Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 28(hb) (7). Mor eover
in light of George's stipulation to the Ilimtations set forth in the Circuit
Court's Septenber 1, 2005 order granting in part and denying in part George's
second nmotion to allow Albertini to appear as counsel pro hac vice, any
objection to the Circuit Court's first two rulings on Albertini's pro hac vice
status was either mooted or waived.
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Ceorge states, "Gerlach did not have the time or inclination to
be primary counsel in this case.” In his August 28, 2006 renewed
nmotion to the Grcuit Court, CGeorge argued that he has a
constitutional right to "counsel of choice” with "full standing."
Apparently, George contends that it was an abuse of the Crcuit
Court's discretion not to grant Al bertini the same rights,
privileges, and responsibilities of a Hawai ‘i-licensed attorney,
for the purposes of his representation of George in this case.
We di sagr ee.

In Hawai ‘i, pro hac vice status is governed by RSCSH
Rule 1.9 (enphasis added):

Any attorney actively licensed to practice |aw by the

hi ghest court of a state or territory of the United States
or the District of Colunmbia who is not a resident of Hawai ‘i
may be permtted to associate hinself or herself with a

member or members of the Hawai ‘i bar in the presentation of a
specific case at the discretion of the presiding judge or
judges.

Rule 1.9 includes no mandate for unlimted adm ssion to
practice pro hac vice before Hawai ‘i courts. Instead, Rule 1.9
provi des a presiding judge with the discretion to allow an out -
of -state licensed attorney to associate hinself or herself with a
Hawai ‘i -1i censed attorney in a particular case. Rule 1.9 permts
pro hac vice counsel to practice only in association with a
Hawai ‘i -1i censed attorney. Hawai‘i courts comonly allow pro hac
vi ce adm ssion subject to continuing conditions, such as
requiring the Hawai ‘i -1i censed attorney to serve as |ead counse
and to neaningfully participate in the case, and specifying that
all service be made on the Hawai ‘i -1icensed attorney, rather than
requiring opposing parties to send court filings and di scovery
papers to the mainland counsel. See, e.q., Bank of Hawaii V.
Kuni not o, 91 Hawai ‘i 372, 376, 394, 984 P.2d 1198, 1202, 1220
(1999) (circuit court granted pro hac vice application on the

conditions that: (1) there shall be neaningful participation by
| ocal counsel; (2) service shall be on I ocal counsel; and (3)
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| ocal counsel shall at all tines remain | ead counsel; suprene
court affirmed further conditions upon any future request for pro
hac vice adm ssion).

Bef ore further exam ning CGeorge's argunent that the
Circuit Court abused its discretion in retaining the agreed-upon
l[imtations on Albertini's pro hac vice adm ssion, we consider
the Hawai ‘i Supreme Court's review of this very issue. Inits
order denying George's petition for a wit of nmandanmus, the
suprene court ruled that Judge Masuoka did not conmt a "flagrant
and mani fest abuse of discretion.” The suprene court concl uded:

[I]t appears that there is no federal or state
constitutional right to pro hac vice appearance of counsel
before any Hawai ‘i state court. See Bank of Hawaii v.

Kuni mot o, 91 Hawai ‘i 372, 388, 984 P.2d 1198, 1214 (1999).
Granting Eugene Al bertini full pro hac vice status in Civi
No. 04-1-0211 was within the discretion of the circuit
judge, see RSCSH 1.9, and the refusal to do so for the
reasons for which pro hac vice appearance was initially
deni ed was not a flagrant and mani fest abuse of discretion

Nei t her party addresses the distinction between the
f I agr ant - and- mani f est - abuse- of -di screti on standard applied by the
suprene court on a petition for wit of nmandanus and the abuse-
of -di scretion standard applied on direct appeal, or whether
principles of stare decisis or collateral estoppel dictate our
conclusion. In any case, we find the suprene court's reasoning
to be conpelling and applicable to George's contention that the
Circuit Court abused its discretion. 1In light of the facts and
ci rcunstances of this case, particularly George's prior agreenent
tothe limted representation and the concerns articulated in the
first instance by Judge lIbarra and reiterated by Judge Masuoka at
t he Septenber 28, 2006 hearing, we conclude that the Crcuit
Court did not abuse its discretion in denying Al bertini full pro
hac vice counsel status.?®

18 Nor would it be an abuse of discretion for the Circuit Court to
consider a nore limted request to allow Albertini to participate as
(continued...)
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B. Sumary Judgnent in Favor of Title Guaranty

The Conpl aint sets forth a single breach-of-contract
claimagainst Title Guaranty. In addition to incorporating by
reference the factual allegations of the Conplaint, Count VII
st ates:

Def endant Title Guaranty Co. entered into a contract
with Plaintiff in which Defendant Title Guaranty agreed to
act only consistent with instructions given by Plaintiff.
Title Guaranty breached its contractual obligations owed to
Plaintiff and as a direct and proximte result, Plaintiff
has sustai ned substantial pecuniary damages in an amount to
be proved at trial

CGeorge argues that the Crcuit Court erred when it
entered summary judgment in favor of Title Guaranty and agai nst
Ceorge because there were genuine issues of material fact in
di spute. George argues, in part, that there is "no doubt" that
Title Guaranty breached its duty to George, as a party to the
escrow, when Title Guaranty delivered the Jack's Tours stock
certificates to Roehrig as directed in Roehrig's October 7, 1998
"suppl enental escrow instruction.” However, before we consider
the issue of Roehrig's supplenmental escrow instruction, we nust
nore specifically identify Title Guaranty's contractual duty to
Ceor ge.

It is undisputed that the subject contract is enbodi ed
in the escrow instructions prepared and signed by the parties to
the 97-402 and 97-471 settlenments, as set forth in Section |I.B
above, and the additional terns set forth in the Tentative
Buyer's Statenment, which was al so signed by George. The parties
escrow instructions (at f 7) create a duty for Title Guaranty to
deliver the stock certificates to George, but do not specify an
address for delivery. The Tentative Buyer's Statenent identifies
George' s address as being in care of Roehrig. George does not
deny that he received and executed the Tentative Buyer's

18/ (... continued)
associ ated pro hac vice counsel in the trial proceedi ngs upon the remand of
this case.
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Statenent. The uncontroverted evidence is that the only address
for George ever provided to Title Guaranty was in care of
Roehrig. GCeorge has failed to nake a showi ng sufficient to
establish the existence of an elenent essential to his case,
i.e., that Title Guaranty had a contractual duty to deliver the
stock certificates to himother than in care of Roehrig. See,
e.g., Exotics Hawai ‘i, 116 Hawai ‘i at 301-02, 172 P.3d at 1046
(describing the burden of the nonnoving plaintiff on a sunmary

judgnment notion). Sinply put, George has failed to bring forward
evidence that Title Guaranty breached its duty under the terns of
t he escrow agreenent.

As stated by the suprene court in Exotics Hawai ‘i, "a

conplete failure of proof concerning an essential elenment of the
nonnovi ng party's case necessarily renders all other facts
immaterial."” 1d. Here, CGeorge's conplete failure of proof
concerning an essential elenment of his breach-of-contract claim
renders immterial the disputed facts regarding Roehrig's
al | egedl y unaut hori zed suppl emental escrow i nstruction and
whether Title Guaranty accepted Roehrig's suppl enental
instruction.®®

For these reasons, we conclude that the GCrcuit Court
did not err when it entered summary judgnment in favor of Title
Guaranty and agai nst Geor ge.

C. Roehrig's Mbtion for Sunmary Judgnent on the Hawai ‘i
Rul es of Professional Conduct

As reported above, the Conplaint includes six causes
of action in which George seeks relief from Roehrig. Roehrig's

19/ George's failure of proof concerning his contract claimalso
renders immaterial, with respect to George's claimagainst Title Guaranty, the
i ssue of whether the stock transfer restrictions contained in the Byl aws
and/or Articles of Incorporation of Jack's Tours prevented the transfer of
shares from Raymond to George absent the consent of the directors of Jack's
Tours. Therefore, we need not address this issue in the context of the
summary judgment entered in favor of Title Guaranty. The Byl aws issue was
al so the subject of one of Roehrig's summary judgment notions and, therefore,
is addressed in that context in Section IV.D. bel ow.
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sumary judgnent notion on the HRPC did not seek summary judgnment
by reference to any particular cause of action. |Instead, in this
notion, Roehrig primarily argued:

In order to achieve George's objective of Raynond's

trust surrendering its shares of stock in Jack's Tours, Inc.,
it was necessary for George to obtain Carol's consent to the
share transfer. As George's attorney, Roehrig had to

communi cate with Carol in order to obtain her consent to the
transfer of Raymond's trust's shares. Accordingly, under the
HRPC, Roehrig's communication with Carol was inpliedly

aut hori zed by George in order for Roehrig to carry out his
representation of George and settle the Castroverde | awsuit.

This part of Roehrig's argunment is made in connection
with HRPC Rule 1.6(a), which provides:

A | awyer shall not reveal information relating to
representation of a client unless the client consents after
consultation, except for disclosures that are inpliedly
authorized in order to carry out the representation, and
except as stated in paragraphs (b) and (c).

Roehrig contends that all of his conmunications with
Carol were "inpliedly authorized' under HRPC Rule 1.6(a) because
he needed to obtain Carol's consent in order to achieve CGeorge's
obj ective of the Raynond Trust surrendering its shares of stock
and to settle the lawsuits with Raynond. First, there is a
genui ne i ssue of material fact regardi ng whether George's
obj ective was for CGeorge to gain control of Jack's Tours in
conjunction with the settlenent of the lawsuits, or sinply to
di vest Raynond of any continuing interest in Jack's Tours in
conjunction with the settlenent of the clains that George engaged
i n wongdoing. Second, as detailed in Section |.D. above,
Roehrig's comuni cations with Carol went beyond seeking her
consent to the stock transfer set forth in the 97-402 and 97-471
settlement agreenents. Certainly no later than July 29 or 30,
1998, when Carol expressly and repeatedly informed Roehrig and
Hara that she would not consent to the transfer of the shares of
stock in Jack's Tours on the terns that George had understood and
agreed to — i.e., Raynond's stock would be transferred to George —
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a genuine issue of material fact exists as to whether Roehrig's
communi cations were inpliedly authorized.

In the face of a potentially game-changi ng devel opnent
in an attorney's representation of a client, such as Carol's
change-of -m nd as to her consent, the "inplied authorization"
provision in HRPC Rule 1.6(a) must be analyzed in conjunction with
ot her relevant provisions of the HRPC and the attorney's
substantive |legal duties. |In this case, for exanple, HRPC Rule
1.6(a) should be considered in |ight of HRPC Rule 1.4, which
provi des:

Rule 1.4. Communication.

(a) A lawyer shall keep a client reasonably infornmed
about the status of a matter and pronmptly conmply with
reasonabl e requests for information. . . . .

(b) A lawyer shall explain a matter to the extent
reasonably necessary to permt the client to make infornmed
deci sions regarding the representation.

I n other words, even when a disclosure of information
may be inpliedly authorized in the first instance, that
aut hori zation nmay be subject to limtations, and nay give way to
ot her duties, such as the duty to keep the client reasonably
i nfornmed, reasonably advised, and in the decision-nmaking rol e,
including with respect to the neans by which objectives are
pursued. See also HRPC Rule 1.2(a) ("A |l awer shall abide by a
client's decisions concerning the objectives of representation,
subject to [certain limtations], and shall consult with the
client as to the nmeans by which the objectives are to be
pursued.”) In this case, there is evidence in the record that
Roehrig's comuni cati ons reveal ed not only the fact of and terns
of the proposed settlenents in advance of Carol's initial consent.
After Carol took a position that was adverse to George, Roehrig
further informed Carol of information related to Roehrig's
representati on of George such as the source of funds, the proposed
escrow i nstructions, and strategic information and/or advice as to
the advisability of seeking to anend the settlenments that were put
on the record in 97-402 and 97-471 versus closing the transaction
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wi th Raynond and then working out a different distribution of the
shares of stock. There exists a genuine issue of material fact as
to whether Roehrig' s conmunications with Carol were inpliedly
aut hori zed pursuant to HRPC Rule 1.6(a).?°

In his summary judgnent notion on the HRPC, Roehrig
further argued that neither of the two March 1999 affidavits that
he filed in 97-402, in support of his notion for | eave to deposit
stock certificates with the Crcuit Court, violated HRPC Rule 1.6
Roehrig's notion to deposit the stock foll owed George's notion to
enforce the settlement agreenent, which sought an order that the
stock be turned over to George. In these affidavits, Roehrig
di scl osed the details of his purported separate agreenents with
George and Carol — i.e., that Roehrig would act as a stakehol der
for the Jack's Tours stock certificates — including the substance
of his alleged conversations with George. Roehrig clainmed, inter
alia, that his first affidavit (dated March 19, 1999) did not
di scl ose any privileged attorney-client comuni cations, and that
his second affidavit (dated March 30, 1999) followed an affidavit
executed by CGeorge, which purportedly disclosed sone of their
attorney-client comunications, thereby waiving George's privilege
i n advance of Roehrig' s second affidavit.

I n opposition to the notion for summary judgnent, George
argued that Roehrig's affidavits in support of his March 1999
request to deposit the stock certificates with the Crcuit Court
were sinply the final act in what George all eges was a breach of
Roehrig's common | aw duties to George including, inter alia, that
Roehrig breached his duty of loyalty to his client and that
Roehrig's representati on of George fell below the reasonable
standard of care, skill, and diligence which nust be exercised by
an attorney. W agree that Roehrig's affidavits were the | ast

20/ Accordingly, at this point, we need not delve into George's
argument that the communications with Carol were unnecessary because her
consent was unnecessary.
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mani festation of Roehrig's refusal to turn the stock certificates
over to CGeorge. Thus, Roehrig' s statenents were potentially
relevant to breaches other than the all eged breaches of
confidentiality. W also agree, however, with the Crcuit Court's
anal ysis that statenents nade by Roehrig in his March 30, 1999
affidavit in response to George's March 27, 1999 affidavit were
not in violation of George's attorney-client privilege or HRPC
Rul e 1.6(a) because George waived his privilege in furtherance of
his attenpt to gain possession of the stock certificates from
Roehrig. Thus, Roehrig's affidavit disclosures were not in
viol ation of the HRPC confidentiality duty. See HRPC Rul e
1.6(c)(3).

Addi tionally, Roehrig clained that his testinony during
a prelimnary injunction hearing in 99-151 did not violate HRPC
Rul e 1.6(a) because Judge Nakamura ruled in that case that George
had wai ved his privilege, and Judge Nakanura ordered Roehrig to
testify. On this point, we agree that sunmary judgnment was
properly granted in part. HRPC Rule 1.6(c)(6) provides that:

A lawyer may reveal information relating to
representation of a client to the extent the | awyer
reasonably believes necessary:

ksj . to comply with other law or court order
Thus, Roehrig's hearing testinony pursuant to the order

of Judge Nakanmura was within the exception set forth in HRPC Rul e
1.6(c)(6).*

2l As there has been substantial argument presented to Circuit Court
and on appeal regarding the effect of Judge Nakamura's rulings in 99-151, we
want to be clear that this conclusion is based on the fact that Judge
Nakamura's order that Roehrig testify excused Roehrig from his obligation to
mai ntain the confidentiality of George's representation-related information at
the hearing before Judge Nakamura. This conclusion is not based on collatera
estoppel or any other preclusive doctrine. The supreme court has hel d:

In order to establish a claimof collateral estoppel
the party asserting the claimhas the burden of establishing
that: (1) The issue decided in the prior adjudication is
identical to the one presented in the action in question
(2) there is a final judgment on the merits; (3) the issue
(continued...)
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Finally, we conclude that nmany of the allegations set
forth in the Conplaint, if proven at trial, could be construed as
actions in violation of the HRPC. As detailed in the report from
Ceorge's expert, Professor Randall Roth, and as set forth in
| etters dated August 16 and Septenber 25, 2006, there was evidence
in the record that, inter alia: (1) there was personal aninosity
and | egal adversity between George and Carol, including open |egal
guestions about clainms Carol was making to George's property,

i ncluding stock in Jack's Tours; (2) Roehrig divul ged confidenti al
information to Carol w thout George's consent, and arguably

provi ded | egal advice to Carol that adversely affected George; (3)
Roehrig refused to deliver the stock certificates to George,

not wi t hst andi ng George's repeated demands, even witing a neno to
Hara stating, "make sure we keep our hands on shares;" (4) Roehrig
caused George and Carol to believe that George could not vote the
Jack's Tours shares, if Roehrig held them (5) prior to and after
Roehrig's wthdrawal fromrepresentation of George, he continued
to conmmunicate with Carol, w thout George's consent, and sonetines
wi t hout George's know edge. Professor Roth opined that Roehrig
violated Rules 1.1, 1.2, 1.3, 1.4, possibly 1.6, 1.7, probably

2V (... continued)
decided in the prior adjudication was essential to the fina
judgnment; and (4) the party against whom coll ateral estoppel
is asserted was a party or in privity with a party to the
prior adjudication.

Lingle v. Haw. Gov't Enployees Ass'n, 107 Hawai ‘i 178, 186, 111 P.3d 587, 595
(2005) (enphasis added, citations and brackets omtted, format altered).

As 99-151 was dism ssed with prejudice after settlement, and there
was no final judgment on the merits, Judge Nakamura's rulings have no
coll ateral estoppel effect. See also MLellan v. Atchison Ins. Agency, Inc.
81 Hawai ‘i 62, 69, 912 P.2d 559, 569 (App. 1996) (collateral estoppel did not
apply to preclude the present action because the prior case was dism ssed
based on a stipulated settlement and the issues in question were not actually
litigated and decided); cf. In re Dowsett Trust, 7 Haw. App. 640, 645, 791
P.2d 398, 402-03 (1990) (stipulation of dism ssal with prejudice constitutes a
final judgment on the merits for the purpose of res judicata though not for
the purpose of collateral estoppel; all elements of res judicata must be
satisfied for doctrine to apply).
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1.8, 1.9, possibly 1.10, 1.13, 1.15(f)(4), possibly 1.16, 2.2,
possibly 3.3, 4.1, 4.3, and 8.4 of the HRPC
Under HRPC Rule 1.7(b), for exanple:

A | awyer shall not represent a client if the representation
of that client may be materially Ilimted by the | awer's
responsibilities to another client or to a third person, or
by the | awyer's own interests, unless:

(1) the | awyer reasonably believes the representation wil
not be adversely affected; and

(2) the client consents after consultation. \When
representation of multiple clients in a single matter
is undertaken, the consultation shall include

expl anation of the inplications of the common
representation and the advantages and risks involved

The comrents section of Rule 1.7 recomrend that "[i]f such a
conflict arises after representati on has been undertaken, the

| awyer should withdraw fromthe representation.” There is a
genui ne issue of material fact regardi ng whether Roehrig's
representation of George was materially limted by the

responsi bility he undertook to Carol and/or Jack's Tours, when he
purportedly becane a stakeholder or trustee for the stock
certificates.

In a declaration, Ceorge attested that he | earned that
Roehrig and Carol were having ongoi ng comruni cations for the first
time at an Cctober 6, 1998 neeting with Roehrig. George further
states that "[a]t no tine did Roehrig ever receive any wai ver of
conflict of interest fromnme to talk to a clear adversary and |
did not approve at anytine of Roehrig's actions.”

Finally, we recognize that violation of the HRPC does
not, per se, equate liability intort or contract. See, e.qg.,
HRPC, Scope, ¥ 6 ("Violation of a rule should not give rise to a
cause of action nor should it create any presunption that a | egal
duty has been breached."”). However, as the suprenme court noted in
Delnonte v. State FarmFire & Cas. Co., 90 Hawai ‘i 39, 54 n. 12,
975 P.2d 1159, 1174 n.12 (1999) (citations and internal quotation
mar ks omtted):
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[T] he requirements of the HRPC are at |east relevant to a
determ nation of the duty owed by an attorney to his or her

client. Given the potential consequences of their violation
and the fundamental nature of their purpose, it would not be
l ogi cal or reasonable to say that the Bar Rules, in general
do not play a role in shaping the care and skill ordinarily

exerci sed by attorneys practicing |aw.

There are genuine issues of material fact concerning
whet her Roehrig's comruni cations with Carol constituted |egal
advice — e.g., whether Carol should have sought changes to the 97-
402 and 97-471 settlenents and whether Carol should "sit tight"
until after the escrow closed — therefore an adverse
representation. Roehrig also held hinself out as attorney for
Jack's Tours, which arguably required disclosures to George
regarding the inplications of comobn representation, consultation
and consent. See HRPC Rule 1.7(b)(2).

Accordingly, we conclude that sunmmary judgnment on the
HRPC was properly granted in part only with respect to the
al l egations involving Roehrig's March 1999 affidavits and Apri
1999 hearing testinony. 1In all other respects, there are genuine
i ssues of material fact and the Crcuit Court erred in granting
Roehrig's notion for summary judgnent on the HRPC.

D. Roehrig's Mdtion for Summary Judgnment on the Byl aws

Roehrig's notion for sumary judgnent on the Byl aws,
like his notion for summary judgnment on the HRPC, did not
seek sunmary judgnent by reference to any particul ar cause of
action. Instead, in this notion, Roehrig argued that: (1) all of
Ceorge's cl ai ns agai nst Roehrig are based on the prem se that
CGeorge woul d have been the majority sharehol der in Jack's Tours,
but for Roehrig' s breaches of his duties to George; (2) the Byl aws
of Jack's Tours required its directors' consent to any transfer of
Raynmond' s shares; (3) two of the directors, Carol and Troy,
consented only to the transfer of Raynond' s shares to Jack's Tours
or its remaining sharehol ders as approved by its board of
directors; and (4) therefore, George was never legally entitled to
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receive all of Raynond's shares and, accordingly, suffered no
damages as a result of Roehrig's breach, if any.

In opposition to this summary judgnent notion, George
argued Roehrig "did not do his homework" regardi ng the Byl aws and
that his interpretation of the Bylaws, and his representation of
George in conjunction therewith, fell below the standard of
diligence and care that Roehrig owed to his client. The critical
section of the Jack's Tours Bylaws, Section 5.05(a),? provides in

rel evant part:

SECTI ON 5.05 RESTRICTI ONS ON TRANSFERS. (a) The shares
of stock of this corporation shall not be transferable or

assi gnabl e or be the subject of sale until first offered in
writing to the Board of Directors of the corporation for
purchase at the book value as of date of offer. In

determ ning the book value, the value of good will or firm

name shall be included only to the extent as carried in the
books of the corporation. The Board of Directors shal
determ ne whether to purchase it in the corporate name thirty
(30) days after date of offer. If said offer is refused by
the Board of Directors, then the said shares of stock shal

be offered by the Board of Directors upon such terms as the
Board of Directors may determne to a person or persons they
may sel ect, which offer shall be open for sixty (60) days
fromthe date of refusal by the Board of Directors. If there
be no acceptance by the offeree or offerees within the said
sixty (60) day period, then the said shares of stock may be
transferred, assigned or sold by the sharehol der for a period
of sixty (60) days thereafter. If the said shares are not
transferred, assigned or sold within the last sixty (60) day
period, then the said shares must again be offered to the
Board of Directors and the procedure set forth herein be
repeated before the said shares may be transferred, assigned
or sold. Notwithstanding the provisions of this Section, the
Shar ehol ders may transfer and assign their interests in any
of the Shares to thenselves and their spouses, descendants,

or trusts for the benefit of such persons (Fam |y Assignees)
wi t hout making the offers to sell the Shares provided in this

Agr eement . If the Shares are so transferred, the shares
shall remain subject to all the ternms and provisions of this
Agr eement .
22/ Whil e other parts of the Bylaws are arguably relevant to George's

claims that Roehrig's representation of George in conjunction with the
structure and inplementation of the settlement of 97-402 and 97-471, and the
events thereafter, fell below the reasonable standard of care, skill, and
diligence which nust be exercised by an attorney, in light of our ruling
regardi ng Section 5.05(a) and the scope of our review, we need not consider
them
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The crux of George's argunment in response to the sumary
j udgment notion was that "George was represented by Roehrig, who
had a responsibility to make certain that he understood all the
requi renents necessary in order to have Raynond and Leslie
M yashiro's shares transferred to George. That included reading
the By-laws. . . ." George further argued that consent of the
Jack's Tours directors was not required for intra-famly
transfers, and that Roehrig's assunption of a position to the
contrary was adverse to his client and fell below the standard of
care Roehrig owed to George.

We need not reach the issue of George's interpretation
of the Bylaws. This was Roehrig's notion for summary judgnent.
The notion hinged on Roehrig's argunent that, as a matter of | aw,
the Byl aws of Jack's Tours required its directors' consent to any
transfer of Raynond's shares. Nowhere in Section 5.05(a) is there
any statenment whatsoever that directors' consent is required for a
transfer of shares of stock. Instead, Section 5.05(a) of the
Jack's Tours Byl aws sets forth a specific procedure whereby stock
in Jack's Tours may be transferred, assigned or sold. This
procedure can be summarized as foll ows:

Step 1: The stock nmust be offered to the board of

directors for purchase at book value in the corporate

name. The board has thirty days to buy the stock.

Step 2: |If the board does not buy the stock, the board

shall offer the stock to a person or persons they may

select. That offer stays open for sixty days.

Step 3: If there is no acceptance of the board' s offer,

t he sharehol der then may transfer, assign or sell the

stock. The sharehol der has sixty days to conplete this

transacti on.

Step 4: |If the shareholder transaction is not conpleted

wi thin sixty days, the shares nust again be offered to
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the board of directors and steps 1, 2, and 3 are

r epeat ed.

Byl aws Section 5.05(a) requires that these steps be
foll owed. Under Section 5.05(a), the directors of Jack's Tours
had no right to sinply approve, reject, or nodify the terns of
Raynmond' s transfer of stock to George.? Accordingly, we reject
Roehrig's argunent that, as a matter of law, the Bylaws required
directors' consent to the transfer of Raynond's shares to George.
We conclude that the Crcuit Court erred in granting Roehrig's
nmotion for summary judgnment on the Byl aws.

E. Roehrig's Motion for Summary Judgnent on George's
Conspiracy d ai ns

In count 5 of the Conplaint, CGeorge alleges that
Roehri g, Carol and Jeff participated in a conspiracy to defraud
George. In addition to incorporating by reference his other
factual allegations, the conspiracy to defraud cause of action
al | eges:

a. The Defendants were each conmmunicating with one and
another, fromin or about June 1998 through April 1999
and did so, all with a view to devising a plan, whereby
Carol, Jeff and Troy would ultimately receive a
controlling interest of the outstanding shares in JACKS
TOURS;

b. Al'l parties to the conspiracy conceal ed their specific
intent to devise a plan whereby George would be
di vested of not only his 28% but also the 28% of JACKS
TOURS shares which George was buying from Raynmond and
Lesli e;

C. The nature of the action of the Defendants to this
cause of action constitutes scienter in that it is
clear fromthe overt, wanton, and malici ous conduct of
t he Defendants said actions were all designed to divest
George of his stock ownership

d. The Defendant attorneys, by inproperly acquiring
possessi on of Share Certificate Nos. 125 & 126, did so
to further the intent of the conspiracy to take contro
of JACK'S TOURS from George

e. As a consequence of the actions of the conspirators,
George has sustained substantial pecuniary damages, in
an ampunt to be proved at trial;

28/ Whil e various alternative scenarios for the transfer of Raynond's
shares were possible within the terms of the Jack's Tours Byl aws, none of them
are before this court.
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f. The conduct of the conspirators was willful, wanton
and engaged in with callous disregard for the rights
and sensibilities of George and George is entitled to
an award of punitive damages.

(Enmphasi s as appears in the Conplaint.)

The Hawai ‘i Suprenme Court has defined civil conspiracy
as the "conbination of two or nore persons or entities by
concerted action to acconplish a crimnal or unlawful purpose, or
to acconplish sonme purpose not in itself crimnal or unlawful by
crimnal or unlawful means.” Robert's Haw. Sch. Bus, Inc. v.
Laupahoehoe Transp. Co., 91 Hawai ‘i 224, 252 n.28, 982 P.2d 853,
881 n. 28 (1999) (enphasis added), superseded by statute on other
grounds as stated in Hawai ‘i Med. Ass'n v. Hawai ‘i Med. Serv.
Ass'n, Inc., 113 Hawai ‘i 77, 148 P.3d 1179 (2006). The suprene
court explained that "[c]ivil conspiracy does not al one constitute
aclaimfor relief.” 1d. at 260 n.44, 982 P.2d at 889 n.44. In
ot her words, concerted action is not enough. A civil conspiracy

clai mnmust include either that the alleged conspirators had a
crimnal or unlawful purpose for their concerted action or that
the alleged conspirators used crimnal or unlawful neans to
acconplish a |l awmful objective.

Here, George alleges that Roehrig conspired with Carol
and Jeff to defraud him The elenments of fraud are: (1) false
representations nade by the defendant; (2) with know edge of their
falsity (or without know edge of their truth or falsity); (3) in
contenplation of plaintiff's reliance upon them and (4)
plaintiff's detrinmental reliance. See, e.g., Hawaii's Thousand
Friends v. Anderson, 70 Haw. 276, 286, 768 P.2d 1293, 1301
(1989). %

24/ Section 551 of the Restatement (Second) of Torts al so addresses
liability for wrongful non-disclosure, or fraud by om ssion

(1) One who fails to disclose to another a fact that he
knows may justifiably induce the other to act or
refrain fromacting in a business transaction is
(continued...)
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After reviewing all of George's argunents and evi dence
regardi ng the conspiracy claim including those presented in
response to Roehrig's summary judgnent notion, in George's
appel l ate briefs, and at oral argunent, there appears to be no
evi dence of a representation or m srepresentation that George
relied upon to his detriment. The comuni cations between Roehrig
and Carol, even if they constituted a breach of Roehrig's duties
to his client, were professional malpractice, not fraud. Roehrig,
arguably wongfully, took on the role of stakeholder of the stock
certificates and refused to turn themover to his client.

However, George has failed to identify representations made by
Roehrig, Jeff, and/or Carol to induce CGeorge to agree to Roehrig's
assunption of the stakeholder role. Instead, Ceorge alleges that
he did not agree to Roehrig holding the stock certificates. As
CGeorge rejected Roehrig's role as stakehol der, he cannot be

24( .. .continued)
subject to the same liability to the other as though
he had represented the nonexistence of the matter that
he has failed to disclose, if, but only if, he is
under a duty to the other to exercise reasonable care
to disclose the matter in question

(2) One party to a business transaction is under a duty to
exercise reasonable care to disclose to the other
before the transaction is consunmt ed,

(a) matters known to himthat the other is entitled
to know because of a fiduciary or other sim|lar
relation of trust and confidence between then.]

However, George has failed to adduce any evidence that, for
exampl e, prior to the settlement in 97-402 and 97-471, Roehrig conspired with
Carol and/or Jeff to m srepresent Carol's consent to the transfer of Raymond's
shares of stock in Jack's Tours to George. On the contrary, George has
adduced evidence that Carol orally consented to the transfer, that Carol's
consent was not reduced to writing before the settlement was placed on the
record, and that Carol changed her m nd after the settlement was recorded.

Al t hough we have concluded that the Bylaws do not require director consent,

had the directors effectively consented to the transfer of Raymond's shares to
George, it appears that this dispute would not have arisen. Nevert hel ess,
there is no evidence in the record that material information was withheld from
George prior to the settlement. George's conspiracy claimis not supported by
any evidence of fraud by om ssion.
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arguing that he relied on representations that induced himto
agree to this arrangenent. |In short, George's vague all egations
of fraud and conspiracy are not legally sufficient. George failed
to adduce evi dence supporting each of the elenents of an
underlying crimnal or unlawful purpose or neans. Therefore, we
conclude that the Grcuit Court did not err in granting Roehrig's
summary judgnent notion on George's conspiracy claim

F. Roehrig's Mdtion for Summary Judgnment on Enbezzl enent
and Breach of Fiduciary Duty

Roehrig's nmotion for summary judgnent based on George's
all egedly adm tted enbezzl enent and breach of fiduciary duty, |ike
his notion for summary judgnent on the HRPC and on the Bylaws, did
not seek summary judgnment by reference to any particul ar cause of
action. Instead, in this notion, Roehrig argued that all of
Ceorge's alleged injuries and damages were caused by George's own
conduct — his allegedly admtted enbezzl ement from Jack's Tours
and breach of fiduciary duty, presumably his duty to the other
sharehol ders. Roehrig's notion was quite brief, the entire
argunent was stated as foll ows:

George M yashiro admtted that while he was President

of Jack's Tours, Inc., he had the corporation .25
George's trial expert, Thomas Ueno, co-authored a report
which stated that __ had been embezzled fromthe
corporation. Had George not settled the Jack's Tours, Inc.

lawsuit (Civil No. 99-151), he would ultimately have | ost the
presi dency of the corporation, his directorship, and his
stock in the company, and becone liable to the corporation
for his m sconduct. None of this was the result of any act
or om ssion of Stanley H. Roehrig. In a |l egal mal practice
action, "where reasonable persons would not dispute the
absence of causality . . . the court may take the decision
fromthe jury and treat it as a question of |aw "
Accordingly, Roehrig is entitled to sunmary judgnment in his
favor and agai nst George on all clains.

(Footnotes, citation, and brackets omtted.)?®

25 The allegedly admtted actions of enbezzl ement and breach of
fiduciary duty were blacked out pursuant to a protective order.

26/ Roehrig substantially and substantively expands this no-causation
argument in his appellate brief, arguing: (1) the primary reason George
(conti nued...)
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On appeal, as in the court bel ow, George argues that
there were disputed issues of material fact regardi ng whet her
Ceorge enbezzl ed noney from Jack's Tours or breached a fiduciary
duty. We agree. W begin by review ng the nmeani ng of
enbezzl enent. Black's Law Dictionary states:

The el ements of [embezzlenment] are that there must be a

rel ationship such as that of enployment or agency between the
owner of the noney and the defendant, the nmoney alleged to
have been enmbezzl ed must have come into the possession of the
defendant by virtue of that relationship and there must be an
intentional or fraudul ent appropriation or conversion of the
money.

26/( .. .continued)
settled 99-151 was to avoid further discovery of his m sdeeds; (2) George
caused his own |losses related to his interest in Jack's Tours when he settled
99-151; (3) when the judge in 97-402 ordered Roehrig to turn the stock
certificates over to George, the causal |ink between Roehrig's actions and
George's damages was broken; (4) Judge Nakamura caused Roehrig to testify at
the April 1999 hearing in 99-151; (5) Roehrig did not cause Carol's change of
position regarding her consent to Raynond's transfer of the stock to George
(6) Roehrig's failure to assert prom ssory estoppel against Carol either was
not mal practice or otherwi se did not matter, under the circumstances of the
case; and (7) George's damages are that he did not get away with fraud, which
is not a legally cognizable basis for damages. Basically, Roehrig argues that
we should affirmthe summary judgment based on George's allegedly admtted
embezzl ement and breach of fiduciary duty on different grounds than presented

in the motion. It is not the role of this court to entertain new summary
judgment notions on appeal. I ndeed, even if we were to consider affirmng
this particular summary judgnent order on "alternate grounds," it appears from

the record that genuine issues of material fact exist regarding additiona
reasons ##1-3 & 6. Although we agree with the prem se of additional reason
#4, that Judge Nakarmura caused Roehrig to testify, this is only a limted part
of Roehrig's alleged breach of his duties to George and is addressed by this
court's affirmance in part of the summary judgment on the HRPC. Simlarly
there appears to be genuine issues of material and disputed facts surrounding
Carol's withdrawal of her consent to the stock transfer to George (additiona
reason #5) and, as discussed in conjunction with this court's ruling on the
summary judgment on the Byl aws, genuine issues of material fact as to whet her
Roehrig's |l egal services fell below the standard of care owed to George in
conjunction with the corporate approval issues related to the settlenents in
97-402 and 97-471. Finally, regarding additional reason #7, we agree that |-
di d- not - get -away-with-fraud is not a |legally cognizabl e basis for damages.
However, it appears, inter alia, that there was substantial overlap between
the embezzl ement claims brought against George in 97-402, which were dism ssed
with prejudice, and the embezzl ement cl ains brought against George in 99-151

| ssues related to the 99-151 suit, evidence in the record of this case, and
the reasonable inferences therefrom raise questions of |law not presented to
either the Circuit Court or this court, and raise genuine issues of materia
fact regarding George's reasons for and the inpact of the settlement of 99-151
on George's clainms for damages.
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BLack' s LAw Dictionary 522 (6th ed. 1990), cited in State v.
Bor ochov, 86 Hawai ‘i 183, 190 n.5, 948 P.2d 604, 611 n.5 (App.
1997) .

It is undisputed that noney belonging to Jack's Tours
came into George's possession. The dispute in this case concerns
whet her there was an intentional or fraudul ent appropriation or
conversion of that noney. Roehrig presented expert testinony that
over $1.3 million dollars had been enbezzled from Jack's Tours
over a nunber of years. George presented excerpts of testinony
fromthe sanme experts, wherein the experts stated that it was
uncl ear who took the noneys or received the noneys. GCeorge's
expert witness testified, inter alia, that "[wle did not find any
evi dence of enbezzl enent by George[.]" In a sworn declaration,
Ceorge deni ed enbezzling noney fromJack's Tours and averred that
he was advanced cash from Jack's Tours, a twelve-mllion-a-year
busi ness, on a recurring basis for the purpose of "w ning and
di ni ng" tour agents.

A party that noves for summary judgnent has the burden
"to show the absence of any genuine issue as to all material
facts, which, under applicable principles of substantive |aw,
entitles the noving party to judgnent as a matter of law." Jou v.
Dai - Tokyo Royal State Ins. Co., 116 Hawai ‘i 159, 164, 172 P.3d
471, 476 (2007) (block format and citation omtted). The burden
has two conponents:

First, the nmoving party has the burden of producing support
for its claimthat: (1) no genuine issue of material facts
exists with respect to the essential elements of the claimor
def ense which the notion seeks to establish or which the

noti on questions; and (2) based on the undi sputed facts, it
is entitled to sunmary judgment as a matter of law. Only when
the moving party satisfies its initial burden of production
does the burden shift to the non-moving party to respond to
the motion for summary judgnment and demonstrate specific
facts, as opposed to general allegations, that present a
genui ne issue worthy of trial

Second, the noving party bears the ultimte burden of
persuasi on. This burden always remains with the moving party
and requires the noving party to convince the court that no
genui ne i ssue of material fact exists and that the noving
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part [sic] is entitled to summary judgment as a matter of
I aw.

ld. (quoting French v. Hawai ‘i Pizza Hut, Inc., 105 Hawai ‘i 462,
470, 99 P.3d 1046, 1054 (2004)).
Even if we were inclined to view Roehrig' s evidence nore

favorably than George's, we are reviewing the entry of summary
judgnent on this issue. It appears fromthe record of this case
t hat genuine issues of material fact exist on this issue. Indeed,
even if George had m sappropriated noney fromJack's Tours, it
does not appear fromthe record that he necessarily woul d have
been renoved as president of the conpany and ot herwi se woul d have
been divested of his interest in the conpany. W cannot concl ude,
as a matter of law, that there is a conplete absence of causality
bet ween Roehrig's alleged breaches and the damages al |l egedly
suffered by George.

For these reasons, we conclude that the GCrcuit Court
erred in granting summary judgnent based on enbezzl enent and
breach of fiduciary duty.

G Attorneys' Fees and Costs

In light of our rulings on the summary judgnment orders
and the remand of the case for a trial on the nerits of George's
remai ning clains, we vacate the GCrcuit Court's April 17, 2007
order awarding RRWH, Roehrig, and Hara attorneys' fees and costs.
Accordingly, we will not otherw se address the issues and
argunents related to the award of attorneys' fees and costs.

V. CONCLUSI ON
For the foregoing reasons, the CGrcuit Court's April 24,

2007 Second Anmended Final Judgnent is affirned in part and vacated
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in part. W remand this case to the Crcuit Court for further
proceedi ngs consistent with this Qpinion.
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