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NO. 29993
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Plaintiff-Appellee, v.
M CHAEL C. Tl ERNEY, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CRIM NAL NO. 08- 1- 0869)

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

Def endant - Appel  ant M chael C. Tierney (Tierney)
appeal s fromthe Judgnent of Conviction and Sentence (Judgnent)
filed on Cctober 27, 2009 in the Grcuit Court of the First
Circuit (CGrcuit Court).? Tierney was convicted by a jury on
charges of burglary in the second degree in violation of section
708-811, Hawaii Revised Statutes (HRS)? and theft in the second
degree in violation of HRS § 708-831(1)(b).* Tierney was
sentenced to incarceration for a termof five years, with credit

v The Honorable Richard K. Perkins presided.

2 (1) A person commits the offense of burglary in the second degree
if the person intentionally enters or remains unlawfully in a building with
intent to commt therein a crime against a person or against property rights.

(2) Burglary in the second degree is a class C felony.
Haw Rev. Stat. § 708-811 (1993).

&l (1) A person commits the offense of theft in the second degree if

the person commts theft:

(b) Of property or services the value of which exceeds
$300[ . ]

Haw Rev. StaTr. § 708-831(1)(b) (Supp. 2009).
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for tinme served.

On appeal, Tierney contends that the Grcuit Court
erred (1) in denying his notion to disqualify the judge, (2) in
denying his notion to dism ss for outrageous governnment conduct,
(3) in denying his right to counsel, (4) by not inpaneling a
second jury pool after an incident of juror m sconduct, (5)
because insufficient evidence was presented to convict Tierney of
theft in the second degree and burglary in the second degree, (6)
in denying his notion to subpoena Dr. Nat han Angle, thereby
denying himhis right to conpul sory process, and (7) because the
cunmul ative effect of all the aforenentioned errors denied himhis
right to due process and his right to a fair trial.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Tierney's
points of error as follows:

(1) It was not erroneous for the Grcuit Court to deny
Tierney's notion to disqualify Judge Perkins or for Judge Perkins
to fail to recuse hinself. Tierney's conplaint against Judge
Perkins with the Honol ulu Police Departnent (HPD) is not included
in the record on appeal, and Tierney filed no affidavit or
declaration "stat[ing] the facts and reasons for the belief that
bias or prejudice exists." Haw Rev. Star. 8§ 601-7(b) (1993).

Even if we accept Tierney's contention that he has
filed a conplaint wwth the HPD as true, the record discloses no
basis that mght "fairly give rise to an appearance of
i npropriety and reasonably cast suspicion on the judge's
inpartiality.” Jou v. Schmdt, 117 Hawai ‘i 477, 484, 184 P.3d
792, 799 (App. 2008) (quoting State v. Brown, 70 Haw. 459, 467
n.3, 776 P.2d 1182, 1188 n.3 (1989)) (internal quotation marks,
brackets and ellipsis omtted).

(2) The Circuit Court did not err in denying Tierney's
nmotion to dism ss on the basis of outrageous governnent conduct.
Due process principles bar the governnment frominvoking judicial
process agai nst a defendant to obtain a conviction when conduct
of | aw enforcenent officials "violates fundanental fairness or
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shocks the conscience."” State v. Agrabante, 73 Haw. 179, 186,
830 P.2d 492, 496 (1992); United States v. Russell, 411 U S. 423,
431-32 (1973) ("we may sone day be presented with [such] a
situation").

Ti erney, however, provided no objective evidence to the
Crcuit Court, or on appeal, in support of his clains of
out rageous governnment behavior. Hawai‘i Rul es of Penal Procedure
require that:

An application to the court for an order shall be by
nmotion. . . . If a motion requires the consideration of
facts not appearing of record, it shall be supported by
af fidavit or declaration.

Haw. R Pen. P. 47(a) (2000). Having presented no affidavit or
decl aration, and unable as a result to establish the factual
basis for any of his clains, Tierney is unable to nmake a prim
facie case showing that he is entitled to dismssal. See State
v. Al neida, 54 Haw. 443, 448, 509 P.2d 549, 552 (1973).

(3) The Circuit Court did not deny Tierney his right
to counsel. The record reflects that Tierney was offered counsel
on several occasions, but that he voluntarily, know ngly and
intelligently rejected that right.

Tierney stated that he did "[n]Jot really" understand
the charges and conplained that "I feel that I'"mbeing forced to
represent nyself because you guys aren't giving ne counsel.

First lawer told ne he's going to kill me, and this | awer don't
do nothing." The Crcuit Court encouraged himto reconsider his
decision, warning himthat "it mght be difficult to defend
yourself if you don't understand the charges.” Neverthel ess,
when asked whet her he wanted another attorney to represent him
Tierney re-affirmed his decision stating, "No, | want to
represent nyself." After an extended colloquy with the court,
Tierney stated that he understood the charges, and that he was
wai ving his right to counsel.

Tierney stated that he was forty-nine years old, had
conpl eted si xteen years of education, was able to read, wite,
and understand English, was not under treatnent for nenta
illness or enotional disability, and his mnd was cl ear of drugs
and al cohol. Under such conditions, the right to counsel nay be
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wai ved. State v. Dicks, 57 Haw. 46, 48, 549 P.2d 727, 730 (1976)
(citing Johnson v. Zerbst, 304 U S. 458 (1938)).

(4) The Circuit Court did not err by failing to
i npanel a second jury pool. During jury voir dire, a prospective
juror stated, "Recently, | was a probation officer downstairs|[,]"
and "the defendant | ooks famliar to ne." After a bench
conference, the Crcuit Court instructed the jury as foll ows:

Al'l right, |adies and gentlemen, before we proceed,
[the prospective juror] had indicated that the defendant
| ooked fam liar and the court has determ ned that M ster -
M. Tierney has never been on probation in [the prospective
juror's] office. So you are to draw no inferences at all
fromthat comment. In fact, the court will strike that
comment fromthe record, and please do not consider that in
any way further in this case.

Foll ow ng the presentation of the evidence, and prior to jury
deliberations, the Grcuit Court again instructed the jury, "You
nmust disregard entirely any matter which the court has ordered
stricken."

Jurors are presuned to follow the court's instructions.
State v. Waki saka, 102 Hawai ‘i 504, 516, 78 P.3d 317, 329 (2003)
(hol ding that courts will "consider a curative instruction
sufficient to cure" any potential m sconduct because "we presune
that the jury heeds the court's instruction to disregard inproper

comments”). In this case, Tierney failed to establish
juror msconduct, nuch |l ess any type of conduct that would rise
to the level of substantial prejudice resulting in an unfair
trial. Even if there had been m sconduct, though, the Grcuit
Court properly instructed the jury to disregard anything the
prospective juror nmay have sai d.

(5) Sufficient evidence was presented to support
Tierney's conviction for theft in the second degree and burglary
in the second degree.

The material elenments of theft in the second degree are
that: (1) the defendant obtained or exerted unauthorized control
over the property of another; (2) the defendant intended to
deprive the other of his or her property; and (3) the val ue of
the property exceeded $300. Haw Rev. StaT. 88 708-830(1), 708-
831(1)(b); see State v. Mtchell, 88 Hawai‘i 216, 222, 965 P.2d
149, 155 (App. 1998). The naterial elenents of burglary in the

4
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second degree are that the defendant: (1) intentionally entered
or remained unlawfully in a building; (2) with intent to commt a
crinme therein against a person or property rights. Haw Rev.

Stat. 8 708-811. "A burglary conviction . . . can be based upon
a showing of intent to conmt any crine." State v. Mtta, 66
Haw. 89, 94, 657 P.2d 1019, 1022 (1983).

Prosecution wtnesses testified that: Coco Cove's back
roomoffice was closed and Iimted to authorized enpl oyees;
Tierney was not authorized to enter, but was seen | eaving the
of fice clutching sonething to his stomach; the safe in the office
was open and cash was m ssing; Tierney struggled wth the manager
of Coco Cove and attenpted to flee the store; Tierney was
detained until police arrived; and Tierney was found with $1, 141
in cash, the sanme anobunt mssing fromthe safe

When "viewed in the light nost favorable to the
prosecution and in full recognition of the province of the trier
of fact," the evidence in this case "is sufficient to support a
prima facie case so that a reasonable mnd mght fairly concl ude
guilt beyond a reasonabl e doubt™ of both theft in the second
degree and burglary in the second degree. See State v. Ferrer,
95 Hawai ‘i 409, 422, 23 P.3d 744, 757 (App. 2001) (quoting State
v. Tinoteo, 87 Hawai ‘i 108, 112-13, 952 P.2d 865, 869-70 (1997).

(6) The Circuit Court did not err by failing to cal
Dr. Nathan Angle as a witness for the defense. Tierney presented
no evi dence, and has made no argunent, suggesting that Dr.

Angl e's testinony woul d have been relevant to the charge of theft
or burglary. State v. Savitz, 67 Haw. 59, 60-61, 677 P.2d 465,
466- 67 (1984) (where defendant in crimnal prosecution fails to
show t hat witness' testinony would be relevant, material, and
favorable to his defense, he cannot conplain of violation of his
right to conpul sory process). Rather, Tierney wanted to call Dr.
Angl e who "treated [him for a concussion because | don't
remenber what happened that day."

"[ T] he governnment is not a guarantor of a defense
W tness' appearance at trial." State v. Bullen, 63 Haw. 27, 29,
620 P.2d 728, 729-30 (1980). The record reflects that the
Crcuit Court did not prevent Tierney fromcalling Dr. Angle to

5
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testify; rather, Dr. Angle was unavail abl e when Ti erney wanted
to call him

(7) The cumul ative effect of the aforenentioned
all eged errors did not deny Tierney his constitutional right to
due process or his right to a fair trial. Since we conclude that
the Grcuit Court did not err in its handling of the six
substantive points of error discussed above, we do not find any
deni al of due process or the right to a fair trial in the
curmul ative effect of the Crcuit Court's decisions.

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Judgnent filed on
Cctober 27, 2009 in the Grcuit Court of the First Crcuit is
af firmed.

DATED: Honol ul u, Hawai ‘i, Decenber 29, 2010.

On the briefs:

Wal ter J. Rodby, Presi di ng Judge
f or Def endant - Appel | ant .

Del anie D. Prescott-Tate, Associ ate Judge
Deputy Prosecuting Attorney,
Cty and County of Honol ul u,
for Plaintiff-Appellee.
Associ ate Judge



