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OF THE STATE OF HAWAI ‘|
STATE OF HAVWAI I, Pl aintiff-Appellee,

V.
NAPALI PAA, Defendant- Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CR. NO. 14-1-0606(1))

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise and G noza, JJ., with
Nakamura, C.J., concurring separately)

Def endant - Appel | ant Napali Paa (Paa) appeals fromthe
Judgnent of Conviction and Sentence, filed on February 4, 2016,
and the Amended Judgnent of Conviction and Sentence (Anended
Judgnent), filed on February 5, 2016, in the Crcuit Court of the
Second Circuit (circuit court).* Paa entered a plea of no
contest on the follow ng three counts: Count Two, Robbery in the
Second Degree in violation of Hawaii Revised Statutes (HRS)
8§ 708-841(1)(a) (2014); Count Six, Assault in the First Degree in
violation of HRS § 707-710(1) (2014); and Count Ei ght, Robbery in
the First Degree in violation of HRS § 708-840(1)(b) (2014).2 In

1 The Honorable Rhonda |.L. Loo, presided.

2 Paa was indicted on twelve counts: Count One, Kidnapping in violation

of HRS 8 707-720(1)(c) (2014); Count Two, Robbery in the Second Degree in
(continued...)
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t he Anended Judgnent, Paa was sentenced to ten (10) years

i ncarceration for Count Two, ten (10) years incarceration for
Count Six, and twenty (20) years incarceration for Count Eight,
with the sentences to run consecutively.

In his opening brief, Paa contends that the circuit
court: (1) commtted plain error because it based Paa's sentence
on facts not in the record; (2) erred when it inposed the nmaxi mum
consecutive ternms of inprisonment wthout considering Paa's
yout hful age and violated Paa's rights under the Fifth, Sixth,
and Ei ghth Anendnents to the United States Constitution and
Article I, Sections 5 and 12 of the Hawai ‘i State Constitution;
and (3) commtted plain error by inposing consecutive terns of
i nprisonment without a jury to decide the factors set forth under
HRS § 706-606 (2014).

In its answering brief, Appellee State of Hawai ‘i
(State) disputes Paa's points of error. However, the State al so
asserts that the case should be remanded: to correct an apparent
clerical error in the dism ssal of counts against Paa; and to
address a "procedural error in the change of plea colloquy."
Regarding the first issue, it appears that after the Amended
Judgnment was issued, the circuit court approved the State's ex
parte notion to dism ss counts agai nst Paa, but the notion
incorrectly included dismssal of Count Two, to which Paa had
pl ed no contest. Regarding the second issue, the State notes
that for Paa's waiver of jury trial (as part of the no-contest
plea), the circuit court's colloquy with Paa did not nention any

2(...continued)
violation of HRS § 708-841(1)(a); Count Three, Assault in the Second Degree in
violation of HRS 8§ 707-711(1)(a) (2014); Count Four, Unauthorized Control of a
Propell ed Vehicle in violation of HRS § 708-836 (2014); Count Five, Robbery in
the First Degree in violation of HRS 8 708-840(1)(b) (2014); Count SiXx,
Assault in the First Degree in violation of HRS 8§ 707-710(1); Count Seven
Unaut hori zed Control of a Propelled Vehicle in violation of HRS § 708-836
Count Ei ght, Robbery in the First Degree in violation of HRS §8 708-840(1)(b);
Count Nine, Assault in the First Degree in violation of HRS § 707-710(1);
Count Ten, Burglary in the First Degree in violation of HRS § 708-810(1) (c)
(2014); Count Eleven, Attenpted Unauthorized Control of a Propelled Vehicle in
violation of HRS § 708-836 and HRS § 705-500 (2014); and Count Twel ve,
Unaut hori zed Control of a Propelled Vehicle in violation of HRS § 708-836.

2
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of the four factors set out in United States v. Duarte-H gareda,
113 F.3d 1000, 1002 (9th G r. 1997).

Gven the State's concession in its answering brief
that the circuit court's colloquy failed to address any of the
four Duarte-Hi garda factors for waiving jury trial, Paa asserts
in his reply brief that this case should be remanded to allow him
to file a notion to withdraw his no-contest plea.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant |egal authorities, we nust vacate the
judgnents and remand this case to the circuit court.

As an initial matter, the issue of whether Paa validly
wai ved his right to a jury trial was not raised in the circuit
court and it was not raised in his opening brief as a point of
error on appeal. However, because the State raised the issue in
its answering brief and Paa asserts error related to his no
contest plea in his reply brief, we address it. As Paa asserts
in his reply brief, the Hawai ‘i Suprenme Court recently stated:

It is plain error for a trial judge to accept a defendant's
guilty plea without an affirmative showing that it was
intelligent and voluntary. [State v. Vaitogi], 59 Haw. at
601-02, 585 P.2d at 1264-65. Further, the validity of a
guilty plea nust be explicitly shown on the record. Vaitogi
59 Haw. at 602, 585 P.2d at 1265. Because a guilty plea
involves the waiver of several inportant constitutiona
rights, including the privilege against self-incrimnation
the right to trial by jury, and the right to confront one's
accusers, the record nust also explicitly establish a valid
wai ver of these constitutional rights. [State v. Sol onon],
107 Hawai ‘i at 127, 111 P.3d at 22.

State v. Krstoth, 138 Hawai ‘i 268, 273, 378 P.3d 984, 989
(2016) (enphasis added). "Plain errors or defects affecting
substantial rights may be noticed although they were not brought

to the attention of the court.” Hawai‘i Rules of Penal Procedure
(HRPP) Rule 52(b). As stated by the suprene court, "this Court
will apply the plain error standard of review to correct errors

whi ch seriously affect the fairness, integrity, or public
reputation of judicial proceedings, to serve the ends of justice,
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and to prevent the denial of fundanental rights." State v.
Fri edman, 93 Hawai ‘i 63, 68, 996 P.2d 268, 273 (2000) (citations
omtted). |In Gonez-Lobato, the suprene court held that a trial

court's failure to obtain a valid waiver of jury trial
constituted plain error and therefore addressed the issue even
though it was raised for the first tinme on appeal. See State v.

Gonez- Lobato, 130 Hawai‘i 465, 469 n.4, 312 P.3d 897, 901 n.4
(2013).

"Atrial judge is constitutionally required to ensure
that a guilty plea is voluntarily and knowi ngly entered.™
Krstoth, 138 Hawai ‘i at 273, 387 P.3d at 989 (citation omtted).
"I'n determ ning the voluntariness of a defendant's proffered
guilty plea, the trial court 'should nmake an affirmative show ng
by an on-the-record col |l oquy between the court and the defendant
wherein the defendant is shown to have a full understandi ng of
what the plea of guilty connotes and its consequences.'" 1d.
(citation omtted).

"The validity of the waiver of a right to a jury trial
is reviewed under the totality of the circunmstances surroundi ng
the case, taking into account the defendant's background,
experience, and conduct." 1d. at 274-75, 387 P.3d at 990-91
(quotation marks omtted)(citing Gonez—Lobato, 130 Hawai ‘i at
470, 312 P.3d at 902).

Here, in light of the recent case | aw regarding the
wai ver of jury trial and considering the totality of the
ci rcunstances, the record fails to affirmatively establish a
vol untary, know ng, and intelligent waiver of jury trial by Paa,
and thus the record does not establish that he understood the
consequences of his no contest plea. Paa's no contest plea
stated in rel evant part:

5. I know | have a right to plead not guilty and have a
speedy and public trial by jury or by the court. | know that
in atrial the governnent is required to prove my guilt
beyond a reasonable doubt. | know | can see, hear and
gquestion witnesses who testify against me, and that | may
call my own witnesses to testify for me at trial. |
understand | have the right to take the stand to testify and
I have the right not to testify at trial. | know by pleading

4
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I give up the right to file any pre-trial notions, and
give up the right to a trial and may be found guilty and

sentenced without a trial of any kind. | also give up the
right to appeal anything that has happened in this case to
dat e.

(Enphasi s added.) In the hearing regardi ng Paa's no-cont est
plea, the circuit court's colloquy with Paa related to wai ver of

atrial was as foll ows:

THE COURT: Knowi ng the penalties you face, M. Paa, do
you still wish to plea no contest?

THE DEFENDANT: Yes, ma' am

THE COURT: Do you understand that you have the right
to speedy and public trial by jury, but that by

pl eadi ng no contest, you are giving up your right to a
trial?

THE DEFENDANT: Yes, nm'am

THE COURT: Do you understand that you have the right
to a trial no matter how strong the evidence agai nst
you?

THE DEFENDANT: Yeah.

THE COURT: Do you understand that if you demand a
trial, the State must prove you guilty beyond a
reasonabl e doubt ?

THE DEFENDANT: Yeah.

THE COURT: Do you understand that if you demand a
trial, your lawyer can cross-exam ne the witnesses
agai nst you?

THE DEFENDANT: Yes.

THE COURT: Do you understand that if you demand a
trial, you have the right to testify or to remain
silent?

THE DEFENDANT: Yeah.

THE COURT: Do you understand that if you demand a
trial, you have the right to call and present your own
wi t nesses?

THE DEFENDANT: Yeah.

THE COURT: Do you understand that by pleading no
contest, you are giving up all these rights?

THE DEFENDANT: Yeah.

THE COURT: Do you understand that if you plea no
contest there will be no trial at all?

THE DEFENDANT: Yeah.
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THE COURT: Do you understand that if | accept your no
contest plea, | will find you guilty and sentence you
wi t hout a trial?

THE DEFENDANT: Yeah.

THE COURT: Do you understand that by pleading no
contest, you're giving up your right to an appeal ?

THE DEFENDANT: Yeah.

THE COURT: Do you understand that after you are
sentenced, you will not be allowed to change your m nd
and go to trial if, for exanple, you do not like the
kind of sentence you receive?

THE DEFENDANT: Yes.

THE COURT: Do you understand that if you wi sh, you can
mai ntain your plea of not guilty and have a trial on
t he charges against you?

THE DEFENDANT: Yeah.

THE COURT: Are you pleading no contest because someone
is threatening you or forcing you to do so?

THE DEFENDANT: No.
THE COURT: Anyone putting any pressure on you?
THE DEFENDANT: No.

THE COURT: Are you pleading no contest voluntarily of
your own free will?

THE DEFENDANT: Yeah.

(Enmphasi s added.)

Paa has a ninth grade education,® was nineteen years
ol d when he appeared for his change of plea hearing, and did not
have a prior crimnal record. Wth regard to waiver of jury
trial, the supreme court has advised trial courts to conduct
Duart e—Hi gareda's suggested col |l oquy, but has rejected the
argunment that such a colloquy is required in every case. Gonez-
Lobato, 130 Hawai ‘i at 470, 312 P.3d at 902. |In Duarte-H gareda,
a four-part colloquy was established for a waiver of jury trial
in which a defendant is to be advised that: "(1) twelve nenbers

5 In the change of plea hearing, the followi ng exchange took place

regardi ng Paa's education: "THE COURT: How much education have you had?
THE DEFENDANT: Um | think until the ninth grade."

6
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of the community conpose a jury, (2) the defendant may take part
in jury selection, (3) a jury verdict nust be unani nous, and (4)
the court al one decides guilt or innocence if the defendant
waives a jury trial." Duarte-Hi gareda, 113 F.3d at 1002.

Recently, in Krstoth, the suprene court held that a
wai ver of jury trial was invalid where the defendant was twenty-
two years old, had a tenth grade education, and did not read or
write English, and where the trial court's colloquy regarding a
change of plea only nentioned Duarte-Hi gareda's first advisenent,
but not the other three. Krstoth, 138 Hawai ‘i at 270, 275, 378
P.3d 986, 991. The suprene court held that:

[e]specially considering Krstoth's education and |imted
English proficiency, this advisement regarding his right to
jury trial was clearly deficient, and does not establish on
the record an intelligent, knowi ng, and voluntary waiver of
his right to jury trial, as required by Solonon. Thus, the
record of the change of plea colloquy does not establish
Krstoth's waiver of his constitutional right to a jury
trial.

1d. at 275, 378 P.3d at 991.

Here, as the parties agree, the circuit court's
colloquy with Paa does not address any of the Duarte-H gareda
advi sements. Wth regard to a jury trial, the circuit court only
advi sed Paa that he has a "right to speedy and public trial by
jury, but that by pleading no contest, you are giving up your
right to atrial.” Paa was not advised that a jury is conposed
of twelve nenbers fromthe community, that he may take part in
jury selection, that a jury verdict nust be unani nous, or that he
had a right to a bench trial and that the court al one deci des
whet her a defendant is guilty if a jury trial is waived.

Mor eover, the No Contest Plea form which Paa signed on
Novenber 23, 2015, does not provide any gui dance on the factors
di scussed in Duarte-H gareda. |In any event, the suprene court
hel d in Gonez-Lobato that "while the defendant may execute a
witten waiver form the court should al so engage in an oral
colloquy with the defendant to establish that the waiver was
knowi ng, intelligent, and voluntary." Gonez-Lobato, 130 Hawai ‘i
at 469, 312 P.3d at 901 (enphasis added) (citation ommtted).
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The record establishes that Paa reads and wites
English, and thus Krstoth is distinguishable in this regard.
However, in light of the fact that none of the Duarte-H gareda
advi senments were given to Paa and there was very little
di scussion in the colloquy about the waiver of jury trial, we
cannot say that Paa's case is sufficiently distinguishable from
Krstoth to warrant a different result. The case |aw has
enphasi zed that the record nust affirmatively establish a valid
wai ver. @G ven that standard and considering Paa's education
age, lack of a prior crimnal record, and the totality of the
circunstances in this case, the colloquy regarding Paa's right to
jury trial was deficient and does not establish on the record an
intelligent, know ng, and voluntary waiver of his right to a jury
trial.

G ven the standards adopted in the cases discussed
above and the application of plain error, it does not appear that
remand for Paa to file a notion to withdraw his no-contest plea
is an appropriate renedy. Rather, it appears that we nust vacate
the judgnents. W thus do not address Paa's points of error
regardi ng his sentencing.

Therefore, I T IS HEREBY ORDERED t hat the Judgnent of
Conviction and Sentence, filed on February 4, 2016, and the
Amended Judgnent of Conviction and Sentence, filed on February 5,
2016, in the Grcuit Court of the Second Crcuit are vacated.

The case is remanded to the circuit court for further proceedi ngs
consistent wwth this Summary Di sposition O der.

DATED: Honol ul u, Hawai ‘i, August 31, 2017.

On the briefs:

Dwm ght C. H Lum
f or Def endant - Appel | ant . Associ at e Judge

Renee |shi kawa Deli zo,

Deputy Prosecuting Attorney,

County of Maui, Associ ate Judge
for Plaintiff-Appellee.





