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CONCURRI NG OPI NI ON BY NAKAMURA, C. J.

| concur in the majority's disposition of this appeal
because | believe it is conpelled by the precedents established
by the Hawai ‘i Suprene Court. See State v. Krstoth, 138 Hawai ‘i
268, 378 P.3d 984 (2016); State v. Sol onon, 107 Hawai ‘i 117, 111
P.3d 12 (2005). | wite separately to express nmy own thoughts on
the issues raised by this appeal.

| .

Def endant - Appel | ant Napal i Paa (Paa) was represented by
counsel when he entered into a plea agreenent with Plaintiff-
Appel l ee State of Hawai ‘i (State) and when he entered his no
contest pleas. The plea agreenent called for the dismssal of
two class A one class B, and six class C felonies, in return for
Paa's no contest pleas to one class A and two class B fel onies.
Paa did not nove to withdraw his pleas in the trial court. He
does not allege, nmuch |l ess denonstrate, that his no contest pleas
were i nduced by any of |ack of understanding of his right to a
jury trial. Nevertheless, based on Hawai ‘i Suprene Court
precedents, we are vacating Paa's convictions due to deficiencies
in his plea colloquy relating to his right to a jury trial --
deficiencies which are linked to the trial court's failure to
advi se Paa of the four Duarte-Higareda factors.?

Because | do not believe there is a bona-fide way to
di stingui sh the suprene court's precedents, | concur in the
result. However, in ny view, rather than properly focusing on
whet her a defendant in fact understood his or her right to a jury
trial in entering a guilty or no contest plea, these precedents
pl ace undue enphasis on, and overvalue the effectiveness of, the
pl ea colloquy. 1In doing so, | believe these precedents

I'n United States v. Duarte-H gareda, 113 F.3d 1000, 1002

(9th Cir. 1977), the federal Ninth Crcuit Court of Appeals
stated that as guidelines to ensure a valid jury trial waiver, a
trial court should advise a defendant of the follow ng four
matters: "(1) twelve nenbers of the community conpose a jury, (2)
t he defendant may take part in jury selection, (3) a jury verdict
nmust be unani nous, and (4) the court alone decides guilt or

i nnocence if the defendant waives a jury trial."
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erroneously discount and dimnish the role of defense counsel in
the plea process and inpose unrealistic burdens on the trial
j udge.
.

Wth respect to the waiver of the right to a jury
trial, Hawai ‘i Rules of Penal Procedure (HRPP) Rule 11 (2014)
does not require that a trial court advise a defendant of the
four Duarte-H gareda factors for a plea of guilty or no contest
to be valid. HRPP Rule 11(c) provides in relevant part:

(c) Advice to defendant. The court shall not accept a
plea of guilty or no contest without first addressing the
def endant personally in open court and determ ning that the
def endant understands the foll owi ng:

(4) that if the defendant pleads guilty or no contest

there will not be a further trial of any kind, so that by
pl eading guilty or no contest the right to a trial is
wai ved[ . ]

In my view, where a defendant such as Paa is
represented by counsel, the defendant's affirmative statenent on
the record that he or she understands and is waiving the right to
a jury trial should be sufficient to constitute prima facie proof
of a valid waiver of that right. See State v. Ancheta, No.

26750, 2007 W 316911 (Hawai ‘i App. 2007) (holding that a plea
colloquy very simlar to the one given in this case was
sufficient).? The defendant can subsequently nove to withdraw

°’See also State v. Fitzpatrick, 810 N E 2d 927, 934 (Ohio
2004) ("[T]here is no requirement for a trial court to
interrogate a defendant in order to determ ne whether he or she
is fully apprised of the right to a jury trial."” (internal
guotation marks and citation omtted)); Chang v. United States,
305 F. Supp.2d 198, 204 (E.D.N. Y. 2004) ("[P]etitioner cites no
case fromthe [United States] Suprene Court or the Second Circuit
that requires an explanation that the jury nust reach a unani nous
verdict, and [Federal Rules of Crimnal Procedure] Rule 11 by its
ternms does not require such explanation."); People v. Doyle, 209
Cal. Rptr.3d 828, 832-33 (Cal Ct. App. 2016) ("[T]here is no
requi renent that the trial court explain to a defendant every
aspect that he is giving up in entering a waiver to a jury trial.

We have found no case, and defendant has provi ded no
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the plea on the ground that it was not entered know ngly because

he or she did not understand the right to a jury trial. But, it
shoul d be the defendant's burden to show that in fact he or she
did not understand the right to a jury trial. In this inquiry,

whet her the trial court advised the defendant of the Duarte-
Hi gareda factors during the plea colloquy is relevant, but it
shoul d not be dispositive of whether the defendant know ngly
wai ved the right to a jury trial.

It is the role of defense counsel, not the trial court,
to explain to the defendant the pros and cons of entering into a
pl ea agreenent. Cbviously, a critical conponent of the decision-
maki ng process i s whether the defendant should give up the right
to ajury trial. Thus, in discussing a plea agreenent, conpetent
def ense counsel can be expected to advise a defendant of the
right to a jury trial and what that right entails, including the
Duart e-H gareda factors.® Yet, through its enphasis on the plea
col l oquy, the suprene court precedents have |largely rendered
irrel evant whether the defendant in fact understood his or her
right to a jury trial and whether defense counsel explained this

controlling authority, that the failure to advi se defendant that
the jury woul d be conprised of 12 jurors who nust unani nously
find his guilt renders the waiver of jury trial inadequate.").

3See Libretti v. United States, 516 U. S. 29, 50-51 (1995)
("Apart fromthe small class of rights that require specific
advice fromthe court under [Federal Rules of Crim nal Procedure]
Rule 11(c), it is the responsibility of defense counsel to inform
a defendant of the advantages and di sadvantages of a plea
agreenent and the attendant statutory and constitutional rights
that a guilty plea would forgo."); People v. Acosta, 96 Cal.

Rptr. 234, 237 (Cal. C. App. 1971) ("We are not aware of any
rule of law that entitles a defendant who is represented by
counsel and who has di scussed waiver of a jury trial with his
counsel, as here, to have the court advise himof the nerits or

t he di sadvantages of a trial by jury, as against a court trial.

. . Certainly a court is in no position to discuss the nerits of
the two kinds of trial either philosophically or tactically, with
a defendant where the defendant is represented by conpetent
counsel[.] It is enough that the court determ ne that the

def endant understands that he is to be tried by the court and not

ajury.").
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right and what it entails to the defendant.
L1l

In this case, wth the assistance of counsel, Paa
pl eaded no contest pursuant to a plea agreenent. He did not nove
to wwthdraw his plea in the trial court, and he does not claimor
cite to anything in the record indicating that he did not
understand his right to a jury trial. However, in Solonobn, the
suprene court vacated the defendant's conviction even though he
did not nove to withdraw his plea in the trial court, and in
Krstoth, the suprene court vacated the defendant's conviction for
a deficiency in the plea colloquy regarding the right to jury
trial that was not raised by the defendant. In addition, because
| do not believe there is a legitimate way to distinguish the
ci rcunst ances surroundi ng Paa's plea colloquy fromthose
presented in Krstoth, | agree with the majority that we nust
vacate Paa's convictions.

However, by vacating Paa's convictions based on the
i nadequacy of the trial court's plea colloquy, we ignore whether

in fact Paa understood his right to a jury trial. Indeed, Paa's
counsel may have fully explained to Paa, and Paa nmay have fully
underdstood, his right to a jury trial, including all the Duarte-

Hi gareda factors. But defense counsel's advice and Paa's actual
understanding of his right to a jury trial becones irrel evant
where an overriding enphasis is placed on the adequacy of the
pl ea col | oquy.
| V.

To me, the overriding enphasis on the plea colloquy to
ensure the defendant's understanding of his or her rights is
m spl aced. As between defense counsel and the trial judge,
defense counsel is in a nmuch better position to advise the
def endant of, and to ensure that the defendant understands, the
rights that he or she will be giving up by pleading guilty or no
contest. Defense counsel is famliar with the defendant, spends
far nore tinme (than the trial judge) with the defendant, has the
opportunity to learn the defendant's personality and gain the
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defendant's trust, and is ethically bound to advance the
defendant's interests. |In contrast, the trial judge is not in a
position to becone famliar wth the defendant, devel op rapport
with the defendant, or gain the defendant's trust. Simlarly,
there is no good reason to expect that in the short span of tine
enconpassed by a plea colloquy, and given the anxiety and stress
associated with pleading guilty or no contest, that the defendant
wi |l develop a sufficient rapport with and trust of the trial
judge to enable the judge to effectively explain the inplications
and nuances of the jury trial right and other rights the
defendant is waiving by pleading guilty or no contest.

G ven these circunstances, | believe it is unrealistic
to place the burden on the trial judge to address, and to make
the plea colloquy the forumfor determ ning, whether the
def endant understands the various concepts and principles
underlying the rights a defendant gives up in pleading guilty.

Rat her, | believe that the proper function of the plea colloquy
is to serve as a broad check on whet her defense counsel has

di scussed the advisability of the plea with, and has expl ai ned
t he acconpanyi ng wai ver of rights to, the defendant.

In this case, Paa in both his witten plea agreenent
and during his plea colloquy stated that he understood and was
waiving his right to a jury trial. 1In ny view, this should have
been sufficient to establish prima facie the validity of his jury
trial waiver. Thereafter, if Paa wanted to withdraw his plea
based on a claimthat he did not understand his right to a jury
trial, it should have been Paa's burden to prove this claim See
State v. Friedman, 93 Hawai ‘i 63, 69-70, 996 P.2d 268, 274-75
(2000). Allowing Paa to withdraw his plea based on the purported
deficiency in the plea colloquy renders the question of whether
Paa actually understood his right to a jury trial irrelevant.

The focus on the plea colloquy el evates formover substance in
that it allows Paa to automatically withdraw his plea (after
| earni ng the sentence inposed by the trial court) even if he
fully understood his right to a jury trial, including all the
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Duarte-Hi gareda factors. To ne, this approach is flawed,
underval ues the societal costs of authorizing automatic plea

w thdrawal s, is based on an unrealistic view of a trial judge's
proper role and responsibilities in the plea process, and should
be revisited.

V.

That said, the precedents of the Hawai ‘i Suprene Court
are binding until they are overruled. The suprenme court has not
required the trial judge to advise the defendant of all the
Duarte-Hi gareda factors for a jury trial waiver to be valid in
every case. Friedman, 93 Hawai ‘i at 69, 996 P.2d at 274.
("declining to adopt [the defendant's] contention that the
Duart e-Hi gareda colloquy is constitutionally required in every
case" and reviewng the validity of a jury trial waiver "under
the totality of the facts and circunstances of the particul ar
case"). However, it is unclear under what circunstances the
trial judge's failure to address sone or all of the Duarte-

Hi gareda factors would render a plea colloquy deficient and
thereby invalidate the defendant's guilty or no contest plea.
Thus, to guard against the risk that a guilty or no contest plea
(or a separate jury trial waiver) wll subsequently be
invalidated, it would be prudent for the State to include an
acknow edgnent by the defendant of his or her understandi ng of
the Duarte-Hi gareda factors inits witten plea agreenents or
jury trial waivers. It would al so behoove trial judges to obtain
t he defendant’'s on-the-record acknow edgnment of his or her

under standing of the Duarte-Hi gareda factors in all plea
col l oqui es and hearings on jury trial waivers.






