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NO. CAAP- 16- 0000849
| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
KEVIN L. HOUSE, HOUSE' S HOME | NVESTMENT, LLC,
Pl ai ntiffs-Appell ees,

V.
MARK A. DI AZ and WLEM NA E. HEMWY,
Def endant s- Appel | ant s

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
HONOLULU DI VI SI ON
(CASE NO. 1RC16- 1- 000560)

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, and Reifurth and G noza, JJ.)

Def endant s- Appel l ants Mark A. Diaz and Wl em na E
Hemmy (col l ectively, "Appellants”) appeal fromthe denial of the
Motion for Reconsideration or New Trial, filed on Novenber 23,
2016 in the District Court of the First Crcuit, Honolulu
Division ("District Court").v

In the Statenent of Points of Error in the Brief for
t he Appellants, Appellants state that (1) a nove-in fee paid by
Diaz was not acknow edged, (2) Diaz obtained the keys to the
prem ses as a rental, not a one tinme showing for sale of the
prem ses, (3) the District Court |acked subject matter
jurisdiction based on the testinony of Kevin L. House and House's
Honme I nvestnents LLC, Plaintiffs-Appellees (collectively,
"Appel l ees"), (4) the District Court did not enforce a subpoena
on Appellees' witness, and (5) according to a contract admtted

y The Honorable Hilary Gangnes presided.
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into evidence, Diaz was acting as an agent of Appellees which
deprived the District Court of subject matter jurisdiction.
Appel l ants argue that D az was an agent of Appellees for twelve
nmonths prior to being instructed to rent out the prem ses for

$9, 000 and was given the keys to the premises to facilitate his
renting-out of the property. Appellants further argue that it
was only after Appellees suffered a business | oss of $60, 000 that
Appel l ants were asked to nove out of the prem ses and an

ej ectnent suit started under fal se pretenses.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resol ve Appellants' points of error as foll ows:

Appellants tinely filed a notice of appeal fromthe
denial of the Mdtion for Reconsideration or New Trial filed on
Novenber 23, 2016, which is an independently appeal able final
post -j udgnent order under Hawaii Revised Statutes ("HRS') section
641-1(a) (Supp. 2015). However, Appellants did not purport to
appeal fromor, in any event, tinely appeal fromthe March 3,
2016 Judgnent for Possession and Wit of Possession or the
March 10, 2016 execution of the Wit of Possession. Therefore,
this court only has appellate jurisdiction to review the deni al
of the Motion for Reconsideration or New Trial filed on
Novenber 23, 2016

The grounds argued in the Mtion for Reconsideration or
New Trial were stated as foll ows:

1. Newl y discovered evidence from new witness
testimony which by due diligence could not have
been discovered in time to nove for a new trial
under Rul e 59(b).

2. Further, there was a m stake, inadvertence and
excusabl e neglect on the part of the defendants
oversight to bring a new critical arguments from
a 3rd party witness testinony.

3. The possession JUDGMENT IS VO D due to lack of
subj ect matter jurisdiction by way of plaintiff's
intrinsic fraud, perjured testimny, |ack of
standi ng, m srepresentation and other m sconduct
by the plaintiff and his attorney.

4. I nsufficient process of service because the "writ
of ejectment"” was not served on the defendants.

Thus, Appellants' notion appears to have been based on District
Court Rules of Civil Procedure ("DCRCP') 60(b)(1)(2)(4).
Orders granting or denying notions for reconsideration
2
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under DCRCP Rule 60(b)(1) and 60(b)(2) are reviewed for abuse of
di scretion, while orders granting or denying notions under DCRCP
Rul e 60(b)(4) are reviewed de novo. Appellants failed to specify
the new evidence or that it had been di scovered post-trial.
Moreover, they failed to establish any m stake, inadvertance, or
excusabl e neglect with regard to any third party wtness
testinmony. "Cenerally, to constitute an abuse of discretion a
court nust have clearly exceeded the bounds of reason or

di sregarded rules or principles of law or practice to the
substantial detrinment of a party litigant."? Anfac, Inc. v.
Wi ki ki Beachconber Inv. Co., 74 Haw. 85, 114, 839 P.2d 10, 26
(1992). In this case, the District Court did not abuse its

di scretion in denying Appellants' notion for reconsideration
based on DCRCP Rule 60(b)(1) or (2).

The District Court did not |ack subject matter
jurisdiction and thus the possession judgnent was not voi d.
"Nothing in [HRS] section 604-5 shall preclude a district court
fromtaking jurisdiction in ejectnent proceedings where the title
to real estate does not cone in question at the trial of the

action." Haw. Rev. Stat. 8§ 604-6 (1993). |In order to put title
at issue, Appellants were required to assert "by a witten answer
or witten notion, . . . the source, nature and extent of the

title clained by defendant to the land in question, and such
further particulars as shall fully apprise the court of the
nature of the defendant's claim"” Haw. Dist. CGt. R CGv. P

12.1. Appellants did not contest title to the property based on
the all eged $9, 000/ nonth oral | ease agreenent, and did not file a
witten answer or witten notion setting forth the source, nature
and extent of the title clainmed.¥ Thus, the District Court did

2 We construe the "writ of ejectment” that Appellants refer to in

their motion as the Wit of Possession, which was issued in conjunction with
the Judgment for Possession. Appellants' claimto the District Court that
there was insufficient service of the Wit of Possession is not a basis for
reconsi deration or a new trial. Service of the Wit of Possession follows

i ssuance of the Wit of Possession. Thus, | ack of service of the Wit of
Possession could not have affected the legitinmcy of the writ itself.

s/ Before the District Court, Appellants nmoved to dism ss Appellees
compl aint for ejectnment, contending that Appellees had quitclainmed the
prem ses to a famly trust of which Diaz was the trustee and that the
quitcl aimdeed established title to the prem ses. The denial of the notion
wi t hout prejudice is reflected only in the court m nutes for February 26
2016. Appellants do not appeal from that denial and do not raise or address
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not | ack subject matter jurisdiction over the ejectnent action
and was not wrong in denying Appellants' notion for
reconsi deration based on DCRCP Rul e 60(b)(4).

To the extent that any of Appellants' argunents on
appeal differ fromthose nade in the Mdtion for Reconsideration
or New Trial, those argunents are waived. Haw. R App. P.

28(b) (4).

Therefore, IT IS HEREBY ORDERED t hat the denial of the
Motion for Reconsideration or New Trial filed on Novenber 23,
2016, in the District Court of the First Grcuit, Honol ulu
Division, is affirnmed.

DATED: Honol ul u, Hawai ‘i, August 23, 2017.

On the brief:

Mark A. Diaz and Presi di ng Judge
Wlemna E. Hemmy,

Pro Se Def endant s- Appel | ants.

Associ at e Judge

Associ at e Judge

t hat argument on appeal, however, and therefore it is waived.
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