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NO. CAAP-17-0000019
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

GAI L ANN KOSI OREK, Individually and as Trustee,
Pl ai ntiff/Countercl ai m Def endant - Appel | ee,
V.
GRAEME DONALD MANKELOW | ndividually and as Trustee,
Def endant / Count ercl ai m Pl ai nti ff- Appel | ant

and
LI NDA MAE HENRI QUES, Def endant - Appel | ant,
and
JOHN DCES 1-10; JANE DCES 1-10; and DOE ENTITIES 1-10,
Def endant s.

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 16-1-0152)

ORDER DI SM SSI NG APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of the record,* it appears that we |ack
jurisdiction over this appeal by Defendant/ Counterclaim
Pl aintiff-Appellant G aenme Donal d Mankel ow and Def endant -
Appel | ant Li nda Mae Henriques (collectively, Appellants) because

We also note that on June 23, 2017, this court issued an "Order
Granting in Part the June 7, 2017 Stipulation to Correct Om ssion from Record
on Appeal," which directs the First Circuit Court clerk to supplenment the
record on appeal with a particular letter fromcounsel to the First Circuit
Court concerning deposition transcripts, or indicate why doing so is
i mpracticable.
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the Circuit Court of the First Circuit (circuit court)? has not
reduced its dispositive rulings on substantive clains to a
separate, appeal able, final judgnment, as Hawaii Revi sed Statutes
(HRS) 8 641-1(a) (2016) and Rule 58 of the Hawai ‘i Rules of Civil
Procedure (HRCP) require for an appeal froma civil, circuit-
court case under the holding in Jenkins v. Cades Schutte Fleni ng
& Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994).
"Appeal s shall be allowed in civil matters from al

final judgnents, orders, or decrees of circuit . . . courts[.]"
HRS 8§ 641-1(a) (Repl. 2016). Appeals under HRS 8§ 641-1 "shall be
taken in the manner . . . provided by the rules of court.” HRCP

Rul e 58 requires that "[e]very judgnent shall be set forth on a
separate docunent."” The Suprenme Court of Hawai‘ has held that
"[a] n appeal may be taken fromcircuit court orders resolving
clains agai nst parties only after the orders have been reduced to
a judgnment and the judgnment has been entered in favor of and
agai nst the appropriate parties pursuant to HRCP [Rule] 58[.]"
Jenkins v. Cades Schutte Fleming & Wight, 76 Hawai i 115, 119,
869 P.2d 1334, 1338 (1994). "Thus, based on Jenkins and HRCP
Rul e 58, an order is not appeal able, even if it resolves al
cl ai ns against the parties, until it has been reduced to a
separate judgnent." Carlisle v. One (1) Boat, 119 Hawai ‘i 245,
254, 195 P.3d 1177, 1186 (2008); Bailey v. DuVauchelle, 135
Hawai ‘i 482, 489, 353 P.3d 1024, 1031 (2015).

The Hawai ‘i Suprene Court has held that a final
judgnment in a case involving nultiple clainms or parties "(a) nust
specifically identify the party or parties for and agai nst whom
the judgnent is entered, and (b) must (i) identify the clains for
which it is entered, and (ii) dismss any clains not specifically
identified[.]" Jenkins, 76 Hawai ‘i at 119, 869 P.2d at 1338.
"[Aln appeal fromany judgment will be dism ssed as premature if

t he judgnent does not, on its face, either resolve all clains

2 The Honorable Edwin C. Nacino presided.
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against all parties or contain the finding necessary for
certification under HRCP 54(b)." Jenkins, 76 Hawai‘ at 119, 869
P.2d at 1338.

This case involves nultiple claims: Counts One, Two,
Three, and Four in the Conplaint and the clain(s) concerning
title, in the "Supplenental Conplaint."” The January 4, 2017 Rul e
54(b) Final Judgnent (Judgnent) enters judgnent in favor of
Pl ai ntiff/ Counterclai mDefendant - Appel |l ee Gail Ann Kosi or ek
(Kosiorek), pursuant to the court's January 4, 2017 "Order
Granting [Kosiorek's] Mdtion for Partial Sunmmary Judgnment on
Suppl emental Conplaint and for Entry of Rule 54(b) Final
Judgnent, (Filed on June 17, 2016)" (Order Granting MPSJ). The
Judgnent enters judgnent "on the title clains" in the
Suppl enental Conplaint in favor of Kosiorek, and explicitly
states that "[a]ll Parties and all Clains set forth in the
Conpl aint filed January 27, 2016 and in [ Mankel ow s] Countercl ai m
filed March 28, 2016 are not affected by this Judgnment and renain
for later adjudication.” Thus, the Judgnent does not resolve al
of the clains.

"“If the judgnment resolves fewer than all clains against
all parties or reserves any claimfor |ater action by the court,
an appeal may be taken only if the judgnent contains the | anguage
necessary for certification, under HRCP [Rule] 54(b)" including
"the necessary finding of no just reason for delay.” Jenkins, 76
Hawai ‘i at 119-20, 869 P.2d 1338-39. Here, the Rule 54(b) Final
Judgnment does not include the necessary finding of "no just
reason for delay" and, thus, does not include the | anguage
necessary for Rule 54(b) certification. Although the Order
Granting MPSJ includes a finding of "no just reason for delay,"”

t he Hawai ‘i Suprene Court has held that a non-final, circuit-
court order is not independently appeal able, even if it includes
HRCP Rul e 54(b)-certification |anguage, but "nust be reduced to a
[udgnment and the [HRCP Rule 54(b)] certification nmust be
contained therein." Qppenheiner v. AIG Hawaii Ins. Co., 77




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Hawai ‘i 88, 93, 881 P.2d 1234, 1239 (1994). Additionally, the
Judgnment does not state against whom the judgnent is entered.
Therefore, the Judgnent does not satisfy the requirenents for an
appeal abl e, final judgnent under HRS § 641-1(a), HRCP Rul es 58
and 54(b), and the holding in Jenkins, 76 Hawai‘ at 119, 869
P.2d at 1338.

Al t hough exceptions to the final judgnent requirenent
exi st under the Forgay v. Conrad, 47 U S. 201 (1848), doctrine
(the Forgay doctrine), the collateral-order doctrine, and HRS 8§
641-1(b), none of the exceptions applies. See Ciesla v.

Reddi sh, 78 Hawai ‘i 18, 20, 889 P.2d 702, 704 (1995) (regarding
the two requirenments for appealability under the Forgay
doctrine); Abrans v. Cades, Schutte, Flem ng & Wight, 88 Hawai i
319, 322, 966 P.2d 631, 634 (1998) (regarding the three

requi renments for appealability under the collateral order
doctrine); HRS 8§ 641-1(b) (regarding the requirenents for an
appeal froman interlocutory order).

Therefore, |IT IS HEREBY ORDERED t hat Appeal No.
CAAP- 17- 0000019 is dism ssed for |lack of appellate jurisdiction.

| T 1 S HEREBY FURTHER ORDERED:

(1) the First Crcuit Court clerk shall take no further
action on the June 23, 2017 "Order Granting in Part the June 7,
2017 Stipulation to Correct Om ssion from Record on Appeal "; and

(2) the appellate clerk shall serve a copy of this
order on the First Circuit Court clerk.

DATED: Honol ul u, Hawai ‘i, June 30, 2017.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





