NO. CAAP-15-0000005
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BANK OF AMERI CA, N. A, SUCCESSOR BY MERGER TO
BAC HOVE LOANS SERVI CI NG, LP FKA COUNTRYW DE HOVE LOANS
SERVI CI NG LP, Plaintiff-Appell ee,

V.
GRI SEL REYES- TOLEDO, Def endant - Appel | ant,
and
VWAl KALO AT MAKAKI LO COVMUNI TY ASSCCI ATI ON,
MAKAKI LO COMMUNI TY ASSCCI ATI ON, and PALEHUA
COMMUNI TY ASSOCI ATI ON, Def endant s- Appel | ees
and
JOHN DOCES 1-50, JANE DCES 1-50, DOE PARTNERSH PS 1-50,
DOE CORPORATI ONS 1-50, DOE ENTI TI ES 1-50, and
DOE GOVERNMENTAL UNI TS 1-50, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 12-1-0668)

SUVMARY DI SPOSI TI ON ORDER
(By: Nakanura, Chief Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Gri sel Reyes- Tol edo (Reyes- Tol edo)
appeal s fromthe Decenber 9, 2014 Judgnent (Judgnent) entered in
favor of Plaintiff-Appellee Bank of America, N A, Successor by
Merger to BAC Home Loans Servicing, LP, fka Countryw de Hone
Loans Servicing LP (BOA), by the Circuit Court of the First
Circuit (Crcuit Court).? The Hawai ‘i Internediate Court of
Appeal s (I CA) affirmed the Judgnment, but concluded that it did

not have appellate jurisdiction over (1) the Grcuit Court's

! The Honorable Bert |. Ayabe presided.



February 12, 2013 order granting BOA' s notion to dism ss Reyes-
Tol edo’' s counterclains (Dismssal Oder), or (2) the Grcuit
Court's Decenber 31, 2013 order denying reconsideration of the
Di smissal Order (Order Denying Reconsideration). Bank of
Anerica, N. A v. Reyes-Tol edo, No. CAAP-15-0000005, 2016 W

1092305 (Haw. App. Mar. 16, 2016) (SDO. On grant of certiorari,
t he Hawai ‘i Supreme Court vacated the | CA's Judgnent on Appea

and, inter alia, remanded the case to the ICA for a determ nation
of whether the GCircuit Court erred in dismssing Reyes-Tol edo' s

counterclains. Bank of Anerica, N.A v. Reyes-Tol edo, 139

Hawai ‘i 361, 390 P.3d 1248 (2017).

Reyes- Tol edo, in her remaining points of error (E & F),
contends that the Crcuit Court reversibly erred (1) when it
entered the Dism ssal Oder, which dismssed her counterclains
for wongful foreclosure, declaratory judgnent, quiet title, and
unfair or deceptive acts or practices (UDAP), pursuant to Hawai ‘i
Rules of Civil Procedure (HRCP) Rule 12(b)(6), and (2) when it
entered the Order Denyi ng Reconsi derati on.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Reyes-Tol edo's remai ning points of error as foll ows:

Pursuant to HRCP Rule 8(a), a "pleading which sets
forth a claimfor relief, whether an original claim
counterclaim cross-claim or third-party claim shall contain
(1) a short and plain statenent of the claimshow ng that the

pl eader is entitled to relief, and (2) a demand for judgnent for



the relief the pleader seeks.”™ Mreover, the pleading "nust

contain either direct allegations on every material point

necessary to sustain a recovery on any |legal theory, even though

it may not be the theory suggested or intended by the pleader,

contain allegations fromwhich an inference fairly may be drawn

t hat evidence on these nmaterial points will be introduced at

trial."

Marsl and v. Pang, 5 Haw. App. 463, 475, 701 P.2d 175,

186 (1985) (citation omtted).

A pl eadi ng may be di sm ssed under HRCP Rule 12(b)(6)?

for failure to state a claimupon which relief can be granted.

However ,

it is well recognized that:

[a] conplaint should not be dism ssed for failure to
state a claimunless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his or her
claimthat would entitle himor her to relief. W must
therefore view a plaintiff's conplaint in a |ight most

favorable to himor her in order to determ ne whether the

al l egations contained therein could warrant relief under any
alternative theory. For this reason, in reviewing a circuit
court's order dism ssing a conmplaint our consideration is
strictly limted to the allegations of the conplaint, and we
must deem those allegations to be true.

In re Estate of Rogers, 103 Hawai ‘i 275, 280-81, 81 P.3d 1190,

1195-96 (2003) (citations, brackets, and ellipsis omtted).

2

HRCP Rul e 12(b) provides:

How Presented. Every defense, in law or fact, to a
claimfor relief in any pleading, whether a claim
counterclaim cross-claim or third-party claim shal
be asserted in the responsive pleading thereto if one
is required, except that the foll owi ng defenses may at

the option of the pleader be made by nmotion: . . . (6)
failure to state a claimupon which relief can be
granted[.] . . . If, on a motion asserting the defense

numbered (6) to dism ss for failure of the pleading to
state a claimupon which relief can be granted

matters outside the pleading are presented to and not
excluded by the court, the notion shall be treated as
one for summary judgnment and di sposed of as provided
in Rule 56, and all parties shall be given reasonable
opportunity to present all material made pertinent to
such a motion by Rule 56.

3

or



Fur t her nor e,

[while a conplaint attacked by [an HRCP] Rule 12(b)(6)
motion to dism ss does not need detailed factua

all egations, a plaintiff's obligation to provide the
"grounds" of his "entitlement to relief" requires more than
| abel s and concl usions, and a formulaic recitation of the

el ements of a cause of action will not do. Fact ua

al l egations nust be enough to raise a right to relief above
the specul ative |level on the assunmption that all of the
conmplaint's allegations are true (even if doubtful in fact).

Pavsek v. Sandvold, 127 Hawai ‘i 390, 403, 279 P.3d 55, 68 (App.

2012) (quoting Bell Atl. Corp. v. Twonbly, 550 U. S. 544, 555

(2007)).

1. Wongful Forecl osure

In her Counterclaim Reyes-Toledo alleges that BOA s
conduct in commencing the foreclosure was willful, malicious, and
W t hout just cause. Reyes-Toledo did not otherwi se identify any
specific acts comnmtted by BOA that woul d make the foreclosure
wr ongf ul .

The suprene court recently recognized certain potenti al

claims for wongful foreclosure in Hungate v. Law Ofice of David

B. Rosen, 139 Hawai ‘i 394, 407, 391 P.3d 1, 14 (2017). In
Hungate, the suprene court articulated that "creating a cause of
action [against a foreclosing nortgagee's attorney] under fornmer

HRS § 667-5[% is not necessary to protect the interests of the

8 HRS § 667-5 was repealed by the legislature in 2012. 2012 Haw.
Sess. Laws Act 182, & 50 at 684. Prior to its repeal, HRS § 667-5 (Supp.
2008) provided:

8§667-5 Forecl osure under power of sale; notice
affidavit after sale. (a) When a power of sale is contained
in a mortgage, and where the mortgagee, the nortgagee's
successor in interest, or any person authorized by the power
to act in the prem ses, desires to foreclose under power of
sal e upon breach of a condition of the mortgage, the
nort gagee, successor, or person shall be represented by an
attorney who is licensed to practice lawin the State and is
physically located in the State. The attorney shall
(1) G ve notice of the nortgagee's, successor's, or

(continued...)



nortgagor"™ as "the nortgagor can protect its interest through
filing a claimagainst the nortgagee for wongful foreclosure.”

Hungate, 139 Hawai ‘i at 407, 391 P.3d at 14; see also Santiago v.

Tanaka, 137 Hawai ‘i 137, 158-59, 366 P.3d 612, 633-34 (2016)
(recogni zing that the nonjudicial foreclosure was wongful and
that nortgagor was entitled to restitution). Furthernore, the

United States Court of Appeals for the Ninth Grcuit noted that:

35(...continued)
person's intention to foreclose the nmortgage and of
the sale of the nmortgaged property, by publication of
the notice once in each of three successive weeks
(three publications), the |last publication to be not
|l ess than fourteen days before the day of sale, in a
newspaper having a general circulation in the county
in which the nortgaged property lies; and

(2) G ve any notices and do all acts as are authorized or
requi red by the power contained in the nortgage.

(b) Copi es of the notice required under subsection (a)
shal | be:

(1) Filed with the state director of taxation; and

(2) Posted on the prem ses not |less than twenty-one days
before the day of sale.

(c) Upon the request of any person entitled to notice

pursuant to this section and sections 667-5.5 and 667-6, the
attorney, the nortgagee, successor, or person represented by the
attorney shall disclose to the requestor the foll owi ng
information:

(1) The amount to cure the default, together with the
esti mated anount of the foreclosing nortgagee's
attorneys' fees and costs, and all other fees and
costs estimated to be incurred by the foreclosing
mort gagee related to the default prior to the auction
within five business days of the request; and

(2) The sale price of the nmortgaged property once
auctioned.
(d) Any sal e, of which notice has been given as aforesaid

may be postponed fromtime to time by public announcenent made by
the nmortgagee or by some person acting on the nortgagee's behal f.
Upon request made by any person who is entitled to notice pursuant
to section 667-5.5 or 667-6, or this section, the nmortgagee or
person acting on the nortgagee's behalf shall provide the date and
time of a postponed auction, or if the auction is cancelled
information that the auction was cancell ed. The nmortgagee within
thirty days after selling the property in pursuance of the power,
shall file a copy of the notice of sale and the nortgagee's
affidavit, setting forth the mortgagee's acts in the prenmi ses
fully and particularly, in the bureau of conveyances.

(e) The affidavit and copy of the notice shall be recorded
and i ndexed by the registrar, in the manner provided in chapter
501 or 502, as the case may be.

(f) This section is inapplicable if the mortgagee is foreclosing
as to personal property only.



Cervantes v.

[in]

states that have recogni zed substantive wrongful

foreclosure clainms, . . . such clainms typically are
avail able after foreclosure and are prem sed on all egations

t hat

the borrower was not in default, or on procedura

issues that resulted in damages to the borrower. See, e.g.,

Ed Peters Jewelry Co., 124 F.3d at 263 n. 8 (noting that the
Massachusetts Supreme Court recognized a claimfor wrongful
forecl osure where no default had occurred in Mechanics Nat'
Bank of Worcester v. Killeen, 377 Mass. 100, 384 N.E.2d

1231,

1236 (1979)); Fields v. Mllsap & Singer, P.C., 295

S.W3d 567, 571 (Mo. Ct. App. 2009) (stating that "a
plaintiff seeking damages in a wrongful foreclosure action

must

pl ead and prove that when the foreclosure proceeding

was begun, there was no default on its part that would give
rise to a right to foreclose" (internal alteration and
citation omtted)); Gregorakos v. Wells Fargo Nat'l Ass'n,
285 Ga. App. 744, 647 S.E.2d 289, 292 (2007) ("In Georgia, a
plaintiff asserting a claimof wrongful foreclosure must
establish a legal duty owed to it by the foreclosing party,
a breach of that duty, a causal connection between the
breach of that duty and the injury it sustained, and
damages." (internal quotation marks and alteration
omtted)); Collins v. Union Fed. Sav. & Loan Ass'n, 99 Nev.

284,

662 P.2d 610, 623 (1983) ("[T]he material issue of fact

in a wongful foreclosure claimis whether the trustor was
in default when the power of sale was exercised.").

Countrywi de Hone Loans, Inc., 656 F.3d 1034, 1043-44

(9th Gr.

f or ecl osur e;

2011) (enphasi s added).

The i nstant case involves a pending judicial

in other words, Reyes-Tol edo asserted her w ongful

foreclosure claimprior to any foreclosure or sale of the subject

property.

fi nd none,

Reyes-Tol edo fails to provide any authority, and we

to support the proposition that a wongful foreclosure

claimcan be raised prior to foreclosure or the sale of the

property in a judicial foreclosure. Thus, we conclude that she

could prove no set of facts that would entitle her to relief

based on her wongful foreclosure claimand the Circuit Court did

not err

Hawai ‘i

in dismssing the claim 1n re Estate of Rogers, 103

at 280-81, 81 P.3d at 1195-96.

2.

Decl ar at ory Judgnent

Reyes-Tol edo all eged that she is entitled to

declaratory relief under HRS § 632-1 (2016). |In support of this



contention, Reyes-Toledo relies on Bain v. Metropolitan Mrtgage

G oup, Inc., 285 P.3d 34 (Wash. 2012), arguing that Bain

establishes that "MERS was just a registration systemfor
tracki ng ownership of the nortgages and was not a hol der of the
prom ssory note[.]" However, this court has rejected a nearly

i dentical argunent in Bank of Anerica, N. A v. Hermano, No. CAAP-

13- 0006069, 2016 W. 3524547 at *3 (Haw. App. June 22, 2016)
(SDO), cert. denied, No. SCWC-13-0006069, 2016 W. 5231842 (Haw.

Sept. 22, 2016). This court articulated that:

Bain was decided in the context of a non-judicia
deed-of-trust forecl osure, whereas the instant case is a
judicial foreclosure of a mortgage. See Bain, 285 P.3d at
36. Thus, the procedures and law in Bain appear to be

i napplicable here. The Bain decision was |limted to whet her
MERS is a "beneficiary"eunder the | anguage of Washi ngton's
Deed of Trust Act, thus the analysis is different. |d.
Wash. Rev. Code Ann. 8§ 61.24.005 (West 2015). In addition
Bain is a Washington State case; upon review, we are not
inclined to depart from the Hawai ‘i cases that have
consistently recognized the validity of assignnents of

mort gages by MERS where | enders granted to MERS, as nom nee
for I enders and | enders' successors and assigns, the right
to exercise all of those interests granted by a borrower,
including the right to foreclose and sell a property and to
take any action required of a |l ender. See Bank of Am, N.A.
v. Hill, 2015 W. 6739087 at *6-7; Andrade v. U.S. Bank Nat.
Ass'n, Civil No, 13-00255 LEK-KSC, 2013 W. 4552186 at *9-10
(D. Haw. Aug. 27, 2013); Camat v. Fed. Nat. Mortg. Ass'n
Civil No. 12-00149 SOV BMK, 2012 W 2370201 at *1, *7-8 (D
Haw. June 22, 2012); and Cooper v. Bank of New York Mell on
Civil No. 11-00241 LEK-RLP, 2011 W 3705058 at *13 (D. Haw,
Aug. 23, 2011).

Id. (footnote omtted).

Here, MERS was |isted in the Mdrtgage as "nortgagee"
and "nom nee." The terns of the Mdrrtgage granted MERS the right
to "exercise any or all of those interests, including, but not
limted to, the right to foreclose and sell the Property; and to
take any action required of Lender including, but not limted to,
rel easing and canceling this Security Instrument.” Therefore, we

concl ude that Reyes-Tol edo's argunent is without nerit and the



Circuit Court did not err when it dism ssed Reyes-Tol edo’ s
decl aratory judgnent claim

3. Quiet Title

A quiet title action "may be brought by any person
agai nst anot her person who clains, or who may cl ai madversely to
the plaintiff, an estate or interest in real property, for the
pur pose of determ ning the adverse claim" HRS § 669-1 (2016).
“In an action to quiet title, the burden is on the [quiet title]
plaintiff to prove title in and to the land in dispute, and,
absent such proof, it is unnecessary for the [quiet title]

def endant to nmake any showing.” Maui Land & Pineapple Co. v.

Infiesto, 76 Hawai ‘i 402, 407, 879 P.2d 507, 512 (1994) (citing
State v. Zinmring, 58 Haw. 106, 110, 566 P.2d 725, 729 (1977)).

Moreover, "[wl hile it is not necessary for the [quiet title]
plaintiff to have perfect title to establish a prima facie case,
he nust at |east prove that he has a substantial interest in the
property and that his title is superior to that of the [quiet
title] defendants.” |1d. at 408, 879 P.2d at 513 (citing Shilts
v. Young, 643 P.2d 686, 689 (Al aska 1981)). Thus, "[i]n order
for nortgagors to quiet title against the nortgagee, the

nort gagors nust establish that they are the rightful owners of
the property and they have paid, or are able to pay, the anpunt

of their indebtedness."” Bank of New York Mellon v. Mazerik, No.

CAAP- 14- 0001100, 2016 W. 6781379 at *4 (Haw. App. Nov. 16, 2016)
(SDO), cert. denied, No. SCWC- 14-0001100, 2017 W. 727873 (Haw.

Feb. 24, 2017) (citing Caraang v. PNC Mortg., 795 F. Supp. 2d

1098, 1126 (D. Haw. 2011)).



Li ke the counterclai mant in Hermano, Reyes-Tol edo

relies on Am na v. Bank of New York Mellon, 2012 W. 3283513 (D

Haw. Aug. 9, 2012), to support her contention that a "borrower
does not need to tender paynent to allege that the prom ssory
note and nortgage were paid where the borrower brings a quiet
title action against a party, who, according to the conplaint, is
not a nortgagee.” However, as we pointed out in Hermano, this
contention ignores a significant clarification in Am na, which

provi des:

To be clear . . . this is not a case where Plaintiffs
assert that Defendant's nortgagee status is invalid (for
exanmpl e, because the nortgage | oan was securitized or
because Defendant does not hold the note). On their own,
such allegations would be insufficient to assert a quiet
title claimthey admt that a defendant is a mortgagee and
attack the weakness of the nmortgagee's claimto the property
wi t hout establishing the strength and superiority of the
borrower's claim (by asserting an ability to tender).

Am na, 2012 W. 3283513 at *5; see Hernmno, 2016 W. 3524547 at *4.

Here, Reyes-Tol edo argued that BOA s nortgagee status
was invalid, and that the nortgage | oan was securitized. Reyes-
Tol edo al so chal l enged BOA' s possession of the Note. These
ci rcunst ances were "specifically distinguished" in Am na.

Her mano, 2016 W. 3524547 at *4. As such, Reyes-Toledo's reliance
on Amina is msplaced. Reyes-Toledo's counterclai mdoes not

all ege that she paid, or was able to pay, the outstanding debt on
her property so as to denonstrate the superiority of her claim
Mazeri k, 2016 WL 6781379 at *5. Accordingly, we concl ude that
the Crcuit Court did not err when it dism ssed Reyes-Tol edo' s

quiet title claim



4. UDAP

Under HRS § 480-2(a) (2008), "[u]nfair methods of
conpetition and unfair or deceptive acts or practices in the
conduct of any trade or commerce are unlawful."” Moreover, "[n]o
person other than a consuner, the attorney general or the
director of the office of consumer protection may bring an action
based upon unfair or deceptive acts or practices decl ared
unl awful by [HRS § 480-2]." HRS § 480-2. In order to assert a
UDAP counterclaim Reyes-Toledo nmust qualify as a "consuner" and
the all eged unl awful conduct of BQOA nust involve "trade or
comerce." Hungate, 139 Hawai ‘i at 410, 391 P.3d at 17. The
suprene court has held that "an individual who purchases
residential property through acquiring a loan, i.e., a 'loan
borrower' is a 'consunmer’' committing noney in a persona
i nvestment within the nmeaning of HRS § 480-1." Hungate, 139
Hawai ‘i at 410, 391 P.3d at 17 (citation omtted). Reyes-Toledo
is a "loan borrower"” who purchased residential real estate, and

thus, is a consumer under HRS 8 480-2. See Hungate, 139 Hawai ‘i

at 410, 391 P.3d at 17. In addition, pursuant to Hawai ‘i case

l aw, BOA's conduct in consuner financial transactions, including
in the context of foreclosure proceedings, occurred in trade or

commerce, i.e. the business context, and therefore falls within

the purview of UDAP. 1d.; Haw. Cmy. Fed. Credit Union v. Keka,

94 Hawai ‘i 213, 227, 11 P.3d 1, 15 (2000).
Thus, we turn to whether Reyes-Tol edo al |l eged
sufficient facts that BOA engaged in unfair or deceptive acts or

practices. A practice is "unfair when it offends established

10



public policy and when the practice is imoral, unethical,
oppressi ve, unscrupul ous or substantially injurious to
consuners."” Keka, 94 Hawai ‘i at 228, 11 P.3d at 16 (citations
omtted). "[A] deceptive act or practice is (1) a
representation, om ssion, or practice that (2) is likely to

m sl ead consumers acting reasonably under the circunstances where
(3) the representation, om ssion, or practice is material."

Cour bat v. Dahana Ranch, Inc., 111 Hawai ‘i 254, 262, 141 P.3d

427, 435 (2006) (citation, internal quotation marks and brackets
omtted).

Reyes- Tol edo all eged in her counterclaimthat she "paid
about $55,593 to [BOA] under the erroneous information, billings
and assunption that [BOA] was the rightful owner of [her]
nortgage | oan." Reyes-Toledo also alleged, inter alia, that BOA
was not the holder of the subject note at the tine that the
forecl osure conplaint was filed and, therefore, BOA was not
lawfully entitled to foreclose on the subject property. 1In |ight

of the suprene court's decisions in Santiago, Hungate, and Reyes-

Tol edo, we cannot conclude, as a matter of |aw, that Reyes-Tol edo
has failed to state a claim under HRS chapter 480, upon which
relief can be granted. Therefore, we necessarily conclude that
the Grcuit Court erred in dismssing Reyes-Tol edo’'s UDAP cl aim
pursuant to HRCP Rule 12(b)(6).

5. Reconsi der ati on

Upon review of the record, Reyes-Toledo failed to
present any new evi dence or arguments in conjunction with her

notion for reconsideration that could not have been presented

11



during the earlier adjudicated notion to dismss. See, e.qg.,

Ass'n of Apartnent Owmers of Wailea Elua v. Wail ea Resort Co.,

Ltd., 100 Hawai ‘i 97, 110, 58 P.3d 608, 621 (2002). Therefore,
Reyes-Toledo is not entitled to any further relief based on her
request for reconsideration of the Circuit Court's dismssal of
her countercl ai ns.

6. Concl usi on

I n accordance with the above, in addition to the relief

provided in the suprenme court's opinion in Reyes-Tol edo, the

Circuit Court's Dismssal Oder regarding Reyes-Tol edo' s
counterclains is affirmed in part and vacated in part. This case
is remanded to the Circuit Court for further proceedings.

DATED: Honol ul u, Hawai ‘i, July 21, 2017.
On the briefs:
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f or Def endant - Appel | ant .
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