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NO. CAAP- 16- 0000639

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

MORTON BASSAN, JR. and KElI KO BASSAN
Plaintiffs-Appellants,
V.
FEDERAL LAND BANK OF HAWAI I (FLBH), including but not
limted to: LINUS TAVARES, THEODORE M TOKUNAGA, et al.
Def endant s/ Appel | ees

APPEAL FROM THE CIRCUI T COURT OF THE THIRD CIRCUI T
(CVIL NO 15-1-416K)

ORDER
GRANTI NG FEBRUARY 6, 2017 MOTION TO DI SM SS APPELLATE COURT
CASE NUMBER CAAP- 16- 0000639 FOR LACK OF APPELLATE JURI SDI CTI ON
AND
DI SM SSI NG AS MOOT ALL PENDI NG MOTI ONS
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of (1) Defendants-Appell ees Federal Land
Bank of Hawaii (FLBH) and Linus Tavares's (Tavares) February 6,
2017 notion to dism ss appellate court case nunber CAAP-16-
0000639 for lack of appellate jurisdiction, (2) Plaintiffs-
Appel  ants Morton Bassan, Jr., and Kei ko Bassan's (the Bassan
Appel l ants) March 6, 2017 menorandumin opposition to FLBH and

Tavares's February 6, 2017 notion, and (3) the record, it appears
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that we | ack appellate jurisdiction over the Bassan Appellants
appeal , purportedly fromthe Honorable Ronald Ibarra's August 26,
2016 judgnent, because the circuit court's March 18, 2016
judgnent had already resolved all clainms against all parties in
t he underlying case, which triggered the thirty-day tine period
under Rule 4(a)(1l) of the Hawai ‘i Rul es of Appellate Procedure
(HRAP) for filing a notice of appeal, and the Bassan Appell ants’
Septenber 27, 2016 notice of appeal was not tinely under HRAP
Rule 4(a)(1) as to the March 18, 2016 j udgnent.

Hawai i Revised Statutes (HRS) 641-1(a) (2016)
aut hori zes appeals to the Hawai ‘i Internedi ate Court of Appeals
fromfinal judgnents, orders, or decrees. Appeals under HRS
8 641-1 "shall be taken in the manner . . . provided by the rules
of court.” HRS § 641-1(c). Rule 58 of the Hawai ‘i Rul es of
Civil Procedure (HRCP) requires that "[e]very judgnment shall be
set forth on a separate docunent." Furthernore, "[a]n appeal may
be taken . . . only after the orders have been reduced to a
j udgnent and the judgnent has been entered in favor of and
agai nst the appropriate parties pursuant to HRCP [Rule] 58[.]"
Jenkins v. Cades Schutte Flemng & Wight, 76 Hawai ‘i 115, 1109,

869 P.2d 1334, 1338 (1994). "Thus, based on Jenkins and HRCP
Rul e 58, an order is not appeal able, even if it resolves al
claims against the parties, until it has been reduced to a

separate judgnent."” Carlisle v. One (1) Boat, 119 Hawai ‘i 245,

254, 195 P.3d 1177, 1186 (2008); Bailey v. DuVauchelle, 135

Hawai ‘i 482, 489, 353 P.3d 1024, 1031 (2015). The separate
j udgnment nust resolve all clains against all parties by either

entering judgnment on or dism ssing each of the clains. Jenkins,
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76 Hawai ‘i at 119, 869 P.2d at 1338.

The record reveals that the circuit court entered two
judgments in this matter, (1) the first judgnent on March 18,
2016, and (2) the second judgnent on August 26, 2016. The March
18, 2016 judgnment and the August 26, 2016 judgnment are
substantively identical in that each of themresolves all clains
against all parties by expressly dismssing "all of the clains of
and against all of the parties in this action.” Both the March
18, 2016 judgnent and the August 26, 2016 judgnent satisfy the
requi renents for an appeal able final judgnment under HRS § 641-
1(a), HRCP Rule 58, and the holding in Jenkins. Nevertheless,
when a circuit court enters nmultiple judgnents on the sane cl ai ns
i n any case,

[t]he general rule is that where a judgment is anmended in a
mat eri al and substantial respect, the time within which an
appeal from such determ nation may be taken begins to run
fromthe date of the amendment, although where the amendment
relates only to the correction of a clerical error, it does
not affect the time all owed for appeal

Poe v. Hawai ‘i Labor Rel ati ons Board, 98 Hawai ‘i 416, 418, 49 P. 3d

382, 384 (2002) (citation, internal quotation marks, and ellipsis
points omtted; enphasis added); State v. M naaupo, 117 Hawai ‘i
235, 246 n.6, 178 P.3d 1, 12 n.6 (2008).

If the amendment of a final judgment or decree for the
purpose of correcting a clerical error either materially
alters rights or obligations determ ned by the prior
judgment or decree or creates a right of appeal where one
did not exist before, the time for appeal should be measured
fromthe entry of the amended judgnment. I1f, however, the
amendnment has neither of these results, but instead makes
changes in the prior judgnment which have no adverse effect
upon those rights or obligations or the parties’ right to
appeal, the entry of the amended judgment will not postpone
the time within which an appeal nust be taken fromthe
original decree.

Poe v. Hawai ‘i Labor Rel ations Board, 98 Hawai ‘i at 418, 49 P. 3d
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at 384 (citations, internal quotation marks, and original
brackets omtted; enphasis added). Because the March 18, 2016
j udgnent and the August 26, 2016 judgnent are substantively
identical, the March 18, 2016 judgnent triggered the thirty-day
time period under HRAP Rule 4(a)(1) for filing a tinmely notice of
appeal, and the subsequent entry of the August 26, 2016 judgnent
di d not postpone the tine period within which any aggrieved party
had to file a notice of appeal for appellate review of the
circuit court's final adjudication of the clains in the March 18,
2016 j udgment.

The Bassan Appellants did not file their Septenber 27,
2016 notice of appeal wthin thirty days after entry of the
March 18, 2016 judgnment, as HRAP Rule 4(a)(1) required under the
holding in Poe. Therefore, the Bassan Appellants' Septenber 27,
2016 notice of appeal is untinely under HRAP Rule 4(a)(1l) as to
the March 18, 2016 judgnent. The failure to file a tinely notice
of appeal in a civil matter is a jurisdictional defect that the
parties cannot waive and the appellate courts cannot disregard in

the exercise of judicial discretion. Bacon v. Karlin, 68 Haw

648, 650, 727 P.2d 1127, 1128 (1986); HRAP Rule 26(b) ("[No
court or judge or justice is authorized to change the
jurisdictional requirenents contained in Rule 4 of [the HRAP].");
HRAP Rul e 26(e) ("The reviewi ng court for good cause shown may
relieve a party froma default occasioned by any failure to
conply with these rules, except the failure to give tinely notice
of appeal."). Consequently, we |ack appellate jurisdiction over

this case.
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Therefore, I T | S HEREBY ORDERED t hat FLBH and Tavares's
February 6, 2017 notion to dism ss the Bassan Appellants' appeal
is granted, and appellate court case nunber CAAP-16-0000639 is
di sm ssed for |ack of appellate jurisdiction.

| T 1S FURTHER HEREBY ORDERED t hat all pending notions
in appel late court case nunber CAAP-16-0000639 are di sm ssed as
nmoot .

DATED: Honol ul u, Hawai ‘i, June 1, 2017.

Presi di ng Judge

Associ at e Judge

Associ at e Judge
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