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NO. CAAP-16- 0000396
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

U. S. BANK NATI ONAL ASSOCI ATION, as Trustee for Structured
Asset I nvestnent Loan Trust Mortgage Pass- Through
Certificates, Series 2006-2, Plaintiff-Appellee,

V.
DOM NADOR M LOPEZ, Def endant - Appel | ant,
and
ASSCCI ATI ON OF APARTMVENT OANERS OF PLANTATI ON VI EW HALE,
Def endant - Appel | ee
and
JOHN DCES 1-50, JANE DCES 1-50, DCE PARTNERSHI PS 1-50,
DCE ENTI TI ES 1-50, AND DOE GOVERNMENTAL UNI TS 1-50,
Def endant s

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 12-1-3109-12)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, C J., Reifurth and G noza, JJ.)

Def endant - Appel | ant Dom nador M Lopez (Lopez) appeal s
fromthe (1) "Findings of Fact, Conclusions of Law and Order
Ganting Plaintiff's Mtion for Sunmary Judgnent for Forecl osure
Agai nst All Defendants and for Interlocutory Decree of
Forecl osure" (Order Granting Foreclosure), and (2) Judgnent, both
entered on April 8, 2016, in the Crcuit Court of the First
Circuit (circuit court).* The Order Granting Foreclosure and the

1 The Honorable Karl K. Sakanoto presi ded.
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Judgnent were entered in favor of Plaintiff-Appellee U S. Bank
Nati onal Association, as Trustee for Structured Asset |nvestnent
Loan Trust Mrtgage Pass-Through Certificates, Series 2006-2

( USBNA)

On appeal, Lopez primarily contends that (1) the
circuit court |acked subject matter jurisdiction; (2) the
attorney affirmation filed by USBNA's counsel was not in
conpliance with Hawaii Revised Statutes (HRS) 8§ 667-17 (2016);?2
and (3) the circuit court erred in granting USBNA' s notion for
sumary judgnent because a genui ne issue of material fact
remai ned as to whet her USBNA had standing to forecl ose on the
subj ect nortgage.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant |egal authorities, we resolve Lopez's points
of error as follows, and we vacate and renand.

In Bank of Anerica, N. A v. Reyes-Tol edo, the Hawai ‘i
Suprene Court recently held in a judicial foreclosure action that

in order to establish a right to forecl ose, the foreclosing
plaintiff nmust establish standing, or entitlenment to enforce the
subj ect note, at the tine the action was comenced. 139 Hawai ‘i
361, 367-70, 390 P.3d 1248, 1254-57 (2017). The holding in
Reyes-Tol edo is dispositive in this case.

Reyes-Tol edo notes that a foreclosing plaintiff nust
typically "prove the existence of an agreenent, the ternms of the

agreenent, a default by the nortgagor under the terns of the
agreenent, and giving of the cancellation notice.” 1d. at 367,
390 P.3d at 1254 (citing Bank of Honolulu, N. A v. Anderson, 3
Haw. App. 545, 551, 654 P.2d 1370, 1375 (1982)). Furthernore,
"[a] foreclosing plaintiff nust also prove its entitlenent to

enforce the note and nortgage.” 1d. The suprene court then

2 The complaint in this action was filed on December 10, 2012. The
"HRS § 667-17 Affirmation" by USBNA's counsel was filed on April 22, 2015.

2
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expressed that "[a] foreclosing plaintiff's burden to prove
entitlenent to enforce the note overlaps with the requirenents of
standing in foreclosure actions as 'standing is concerned with
whet her the parties have the right to bring suit.'" Id.
(brackets omtted) (quoting Mdttl v. Myahira, 96 Hawai ‘i 381,
388, 23 P.3d 716, 723 (2001)). Because "standing relates to the
i nvocation of the court's jurisdiction, it is not surprising that
standi ng nust be present at the commencenent of the case.”
Reyes- Tol edo, 139 Hawai ‘i at 368, 390 P.3d at 1255. Thus, a
foreclosing plaintiff nust establish entitlenment to enforce the
note and standing to foreclose on the nortgaged property at the
commencenent of the suit. Id.

Li ke the foreclosing bank in Reyes Tol edo, USBNA was
granted a decree of foreclosure via a summary judgnment ruling.

In support of its summary judgnent notion, USBNA attached, inter
alia, two docunents to denonstrate that it possessed the subject
note: (1) a declaration of Mdrgan Battle Ames (Anmes Decl aration),
executed on Cctober 28, 2015, attesting that "[USBNA] is in
possession of an original prom ssory note dated 01/04/2006"; and
(2) the note, which shows that it was endorsed in blank on an
allonge to the note. Like in Reyes-Toledo, this evidence fails
to denonstrate that USBNA was entitled to enforce the note at the
time the action commenced.

There also is no other evidence in the record to
establish USBNA's entitlenent to enforce the note when it
commenced this action. The Conplaint for Foreclosure sinply
alleges that "Plaintiff is the holder of the Note[.]" The note
is not attached to the conplaint and there is no verification or
ot her evidence submtted verifying that USBNA hel d the bl ank
endorsed note at the tine the conplaint was filed.
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Viewing the facts and inferences in the |ight nost
favorable to Lopez, as we nust for purposes of a summary judgnent
ruling, there is a genuine issue of material fact as to whether
USBNA was entitled to enforce the subject note at the tinme this
forecl osure action was commenced. Therefore, the circuit court
erred in granting USBNA' s notion for summary judgnent. Reyes
Tol edo, 139 Hawai ‘i at 370-71, 390 P.3d at 1257-58.

G ven the above, we need not address Lopez's renaining
poi nts on appeal .

Therefore, IT IS HEREBY ORDERED t hat the "Fi ndi ngs of
Fact, Conclusions of Law and Order Granting Plaintiff's Mtion
for Summary Judgment for Forecl osure Against Al Defendants and
for Interlocutory Decree of Foreclosure" and the Judgnent, both
entered on April 8, 2016, in the Grcuit Court of the First
Crcuit, are vacated. This case is remanded to the G rcuit Court
of the First Crcuit for further proceedi ngs.

DATED: Honol ul u, Hawai ‘i, My 10, 2017.

On the briefs:

Dom nador Lopez,
Def endant - Appel | ant, pro se. Chi ef Judge

J. Bl aine Rogers,

Lori King Stibb,

(Al ston Hunt Floyd & Ing) Associ ate Judge
for Plaintiff-Appellee.

Associ at e Judge





