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CONCURRI NG AND DI SSENTI NG OPI NI ON BY NAKAMURA, C. J.

| agree with the majority that the Crcuit Court did
not err in refusing Defendant-Appellant Ryan-Seth Kiaha's
requests for instructions on a m stake-of-fact defense under
Hawaii Revi sed Statutes (HRS) § 702-218 (2014) and on a defense
based on exenptions under HRS § 134-11 (2011). In addition, | do
not believe that Kiaha presented evidence of "[k]now ngly nade
fal se representations”" by a | aw enforcenent officer that would
support an entrapnent instruction based on HRS § 702-237(1)(a)
(2014). That leaves the GCrcuit Court's refusal, over Kiaha's
objection, to instruct the jury on the affirmative defense of
entrapnent under HRS § 702-237(1)(b).Y

In my view, given the jury's rejection of Kiaha's
execution-of -public-duty defense, any error in failing to give an
entrapnent instruction based on HRS § 702-237(1)(b) was harm ess
error. | therefore respectfully dissent fromthe majority's
decision to vacate Kiaha's convictions.

l.

In this case, Kiaha, a convicted felon, clainmed that he
possessed the firearmand ammunition found in his car pursuant to
his work as a confidential informant for the police. Kiaha's
t heory of defense was that he believed the police officers for
whom he worked as a confidential informant had authorized himto
obtain and tenporarily possess evidence of crimnal activity
(such as firearnms and ammunition) for the purpose of turning such
evi dence over to the officers, and thereby assist the officers in
performng their official duties. The Crcuit Court gave the

Y HRS § 702-237(1)(b) provides:

(1) I'n any prosecution, it is an affirmative defense that
t he defendant engaged in the prohibited conduct or caused the
prohi bited result because the defendant was induced or encouraged
to do so by a |law enforcenment officer, or by a person acting in
cooperation with a | aw enforcement officer, who, for the purpose
of obtaining evidence of the comm ssion of an offense, . . . :

(b) Enpl oyed nmet hods of persuasion or inducement which
created a substantial risk that the offense would be
comm tted by persons other than those who are ready to
commt it.
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jury an instruction that captured this theory of defense -- an
instruction on the execution-of-public-duty defense -- which
provided that "[c]onduct is justifiable when the person
reasonably believes his conduct to be required or authorized to
assist a public officer in the performance of the officer's
duties.” In rejecting this defense, the jury nust have found
that Kiaha did not reasonably believe he was authorized to
possess the gun and ammunition found in his car to assist the
police officers he was working with to performtheir official
duti es.

1.

Gven the jury's rejection of Kiaha' s execution-of-
public-duty defense, | believe that any error in failing to give
an instruction on entrapnment based on HRS § 702-237(1)(b) was
harm ess. I n enacting the Model Penal Code's fornulation of the
entrapnent defense, Hawai ‘i adopted the "objective view' of
entrapnment. State v. Anderson, 58 Haw. 479, 483, 572 P.2d 159,
162 (1977). In discussing the objective view of entrapnent
adopted under HRS § 702-237, the Hawai ‘i Suprene Court stated:

The | anguage of the section allows for a strictly objective
inquiry into the entrapment issue. The main concern is

whet her the conduct of the police or other |aw enforcement
officials was so extreme that it created a substantial risk
t hat persons not ready to conmmit the offense alleged would

be persuaded or induced to commt it. The focus is on the
police conduct and its probable effect on a "reasonabl e
person.” No attention is directed toward the state of m nd

of the particular defendant in determ ning the entrapnment
i ssue. The |anguage of [HRS 8] 702-237 fully conports with
the objective view of entrapment.

Id. at 484, 572 P.2d at 162.

Under the objective view of entrapnent, a | aw
enforcement officer's conduct would only "create[] a substanti al
risk that the offense would be commtted by persons other than
those who are ready to commt it[,]" within the neaning of HRS
8§ 702-237(1)(b), if the officer's conduct "had the probable
effect on a 'reasonable person' of inducing [the person]” to
commt an offense the person was not ready to commt. See State
v. Tookes, 67 Haw. 608, 614, 699 P.2d 983, 987 (1985); Anderson,
58 Haw. 484, 572 P.2d at 162.
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Here, the jury found that Kiaha did not reasonably
beli eve he was authorized by police officers for whom he worked
as a confidential informant to possess the gun and amunition
found in his car. Gven this finding, there is no reasonabl e
possibility that the jury would have found that the officers
conduct created a substantial risk of inducing a reasonable
person to commt the charged crinmes the person was not ready to
commt. Accordingly, the Grcuit Court's failure to give an
instruction on entrapnent based on HRS § 702-237(1)(b) was
harm ess beyond a reasonabl e doubt.

[T,

Based on the foregoing, | would affirmKiaha's

convi ctions.





