NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NO. CAAP-16- 0000130
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellant, v.
ALVERNA ROBERTSQN, Def endant - Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 15-1-1353)

SUMVARY DI SPCSI TI ON ORDER
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

Plaintiff-Appellant the State of Hawai ‘i (the State)
appeal s fromthe Findings of Fact, Conclusions of Law, and O der
Granting Motion to Dismss Felony Information as a Matter of Law,
entered on February 3, 2016 (D smssal Oder), by the Grcuit
Court of the First Grcuit (Crcuit Court).?

The State raises a single point of error on appeal,
contending that the Crcuit Court abused its discretion in
entering the Dism ssal Order. The primary issue raised — whether
a trespass warning previously issued pursuant to Hawaii Revi sed

Statutes (HRS) 8§ 708-814(1)(b) (2014) may be used as an
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underlying basis for a charge of Burglary in the Second Degree —

i s indistinguishable fromthe issue decided in State v. King, 139

Hawai ‘i 249, 386 P.3d 886 (2016). In King, the suprenme court
held that the violation of a trespass warning "issued pursuant to
HRS § 708-814(1)(b) is not a 'defiance of a |awful order' under
HRS § 708-800," and therefore, the violation of a trespass
war ni ng "cannot be made a vehicle for a second-degree burglary
charge under HRS § 708-811." King, 139 Hawai i at 257, 386 P.3d
at 894 (brackets omtted). To the extent that the Crcuit Court
di sm ssed the second-degree burglary charge agai nst Def endant -
Appel | ee Al verna Robertson (Robertson) because it was based on a
trespass warning, the GCrcuit Court was right.

In this case, however, the State further argued bel ow,
and argues on appeal, that the Crcuit Court abused its
discretion in entering the Dismssal Oder because Robertson
entered an area of the hotel that was closed to the public.

HRS § 708-811 (2014) provides:

§ 708-811 Burglary in the second degree. (1) A
person commts the offense of burglary in the second degree
if the person intentionally enters or remains unlawfully in
a building with intent to commt therein a crime against a
person or against property rights.

(2) Burglary in the second degree is a class C
fel ony.

"Enter or remain unlawful ly" is defined in HRS

§ 708-800 (2014) as fol | ows:

"Enter or remain unlawfully" means to enter or remain
in or upon prem ses when the person is not licensed,
invited, or otherwise privileged to do so. A person who
regardl ess of the person's intent, enters or remains in or
upon prem ses which are at the time open to the public does
so with license and privilege unless the person defies a
| awful order not to enter or remain, personally comrunicated
to the person by the owner of the prem ses or some other
aut hori zed person. A license or privilege to enter or
remain in a building which is only partly open to the public
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is not a license or privilege to enter or remain in that
part of the building which is not open to the public.

(Enmphasi s added.)

Here, the Circuit Court found that, for the purposes of
Robertson's notion to dism ss, Robertson conceded to the facts as
contained in the exhibit to the Felony Information. Although not
addressed by the Gircuit Court, these alleged facts indicate that
Robertson entered the housekeepi ng storage room of the subject
hotel and placed hair dryers and soap into a bag. The D sm ssal
Order contains no findings or conclusions concerning whet her
t here was probabl e cause to show that Robertson went into a part
of the hotel that was not open to the public and commtted a
theft therein, as it only addressed the issue of a second-degree
burgl ary charge that was based on a prior trespass warning.
Accordingly, further findings and conclusions are necessary for
us to properly review the dism ssal of the Felony |Information.

Therefore, the Grcuit Court's February 3, 2016
Dismissal Order is vacated and renmanded for further proceedings
consistent with this sunmmary di sposition order.

DATED: Honol ul u, Hawai ‘i, May 16, 2017.
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