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I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

---000- - -

(FC-A NO. 15- 1- 0025)
IN THE MATTER OF ADOPTI ON OF A
MALE CHI LD, H A,

and

(FC-A NO. 15-1- 0016)
IN THE MATTER OF ADOPTI ON OF A
MALE CH LD, R A,

and

(FGA NO 15-1-0013)
I N THE MATTER OF THE ADOPTI ON OF A
MALE CH LD, R A.,
By KW and D.W, husband and w fe,

and

(FGA NO 15-1-0021)
I N THE MATTER OF THE ADOPTI ON OF A
MALE CHI LD, H. A.,
By KW and D.W, husband and w fe,

and
(FCG-A NO 15-1-0022)
I N THE MATTER OF THE ADOPTI ON OF A
MALE CH LD, R A.,
By P.O, a single person,

and



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

(FCG-A NO 15-1-0023)
IN THE MATTER OF THE ADOPTI ON OF A
MALE CHI LD, H. A.,
By P.O., a single person

NOS. CAAP- 15- 0000929, CAAP- 15- 0000923, CAAP- 15- 0000924,
CAAP- 15- 0000925, CAAP- 15- 0000927, CAAP- 15- 0000928
( CONSOL| DATED)

APPEAL FROM THE FAM LY COURT OF THE THHRD CIRCU T

APRI L 28, 2017

NAKAMURA, CHI EF JUDGE, LEONARD AND RElI FURTH, JJ.

OCPINILON OF THE COURT BY LEONARD, J.

Thi s case involves conpeting petitions for the adoption
of two young brothers, R A and H A, who were under permnent
custody of the Departnent of Human Services (DHS). Petitioners/
Appel | ees the Foster Parents, DHS (on behal f of Respondent/

Appel | ee/ Cross- Appel l ant Great Aunt), and Petitioner/ Appel | ant

G andnot her, each filed adoption petitions for RA and H A The
Fam |y Court of the Third Grcuit (Famly Court)! held a trial on
all petitions and, on Novenber 10, 2015, entered Adoption Decrees
granting the Foster Parents' petitions to adopt R A and HA On
Decenber 8, 2015, the Fam |y Court entered an order denying DHS s
and Grandnot her's adoption petitions.

Appel | ant/ Cross- Appel | ee Guardian ad Litemfor R A and
H A (GAL) appeal s, G andnother appeals pro se, and G eat Aunt
cross-appeals, fromthe Famly Court's: (1) Novenber 10, 2015

The Honorable Lloyd X. Van De Car presided.
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Adoption Decree granting the Foster Parents' petition for
adoption of R A ; (2) Novenber 10, 2015 Fi ndings and Deci si on of
the Court Ganting the Foster Parents' Petition for Adoption of
R A ; (3) Novenmber 10, 2015 Adoption Decree granting the Foster
Parents' petition for adoption of H A ; (4) Novenber 10, 2015
Fi ndi ngs and Decision of the Court Ganting the Foster Parents'
Petition for Adoption of H A ; and (5) Decenber 8, 2015 Order
Denying Petitions for Adoption. On March 11, 2016, this court
consol idated all six appeal s under CAAP-15-0000929.

l. BACKGROUND

A Pre-Tri al

R A was born in Decenber of 2011. He was renoved from
hi s biol ogi cal parents and placed in foster custody in February
of 2013. DHS was invol ved because of allegations of |ack of
supervi sion, threat of neglect, and because R A was exposed to
and tested positive for marijuana. The GAL was appoi nted for
R A on February 19, 2013.

R A was placed with C O, a maternal aunt, from March
28, 2013 to January 31, 2014. R A was then placed with the
Foster Parents by DHS Child Welfare Services on January 31, 2014,
as resource caregivers. On Qctober 9, 2014, DHS wote a
Permanent Plan for R A. The Foster Parents, G andnother, and
Great Aunt, who lives in Washington state, were all considered as
potential permanent placenents at that tine.

H A was born in March of 2015. On March 31, 2015, DHS
assuned custody of HA On April 8, 2015, the sane GAL was

appointed to protect the interests of H A
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On June 15, 2015, the Foster Parents filed a Petition
for Adoption for R A

On June 29, 2015, DHS wote a Revised Permanent Pl an
for HA , in which DHS deened that G andnother was
"i nappropriate" as a permanent placenent. DHS reported that
Grandnot her "has verbalized an interest in conpleting a
guardi anship of [R A ] because she would like to see Father's
child returned to him" "Another concern” was her "ability to
remain inpartial and protective" of the children. G andnother
told DHS that "she is allow ng Mdther and Father to |ive
rent-free in her home." DHS was concerned that G andnot her was
"too vested in her owmn son's welfare to be conpletely and fully
protective of her grandchild."” DHS also noted concerns of
Grandnot her's "history of drug abuse," although both G andnot her
and her partner submtted to and passed random uri nal ysis
testing.

In the sanme report, DHS stated that as it pertains to
the Foster Parents, a "continued concern of possible permanent
pl acenent with [the Foster Parents] is whether they would not
mai ntain famly connections, other than the maternal aunt,
[C.O], whomthey are friends with. It is the belief of the DHS
that [the Foster Parents] will not support famly connections."”
DHS stated, inter alia, that "the nost appropriate pernmanent
pl acenent in the best interest of [H A] is one that includes his
ol der brother, [RA]. The Maternal G eat Aunts . . . are

rel ati ves who have historically been very supportive of
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mai nt ai ni ng safe connections with both the maternal and paternal
famlies."

The Foster Parents filed, on July 2, 2015, an ex parte
nmotion for injunction against R A 's change in placenent. On
July 10, 2015, DHS, the GAL, and the Foster Parents appeared
before the Famly Court. DHS reported to the Famly Court that
H A was placed in Washington, and DHS wanted to place R A in
Washi ngton with Great Aunt as well. The Famly Court stated that
"this child has been there before and not suffered any harm on
account of it. So doing it again doesn't seemto be harnful."

It appears that the biological parents' parental rights
were termnated wwth respect to R A on July 9, 2015, and H A on
July 16, 2015, in separate proceedi ngs, and pernanent custody of
both children was awarded to DHS

On August 4, 2015, DHS filed petitions for adoption on
behal f of G eat Aunt for R A and H A DHS stated that adoption
by Great Aunt "will be in the best interests of the child." DHS
filed consents to both adoptions, declaring that Geat Aunt "is a
suitable and legally qualified adoptive parent.”

On August 4, 2015, the Foster Parents filed a petition
for adoption of HA On August 4, 2015, G andnother filed her
petition for adoption of R A, which included, inter alia, that
she had one crimnal conviction. On August 10, 2015, G andnot her
also filed a petition for adoption of H A

On August 4, 2015, the Foster Parents, DHS, and the GAL

returned to the Famly Court, for what appears to be a status
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conference or continued hearing on the Foster Parents' request

for an injunction. The court stated:

I'"ve been talking with the attorneys for some tinme
now, and while this is an inmportant issue, | expressed to
them nmy belief that regardless of how things work out in the
adoption, that it's inportant for me, and | think it's in

the best interests of the boys with their life going
forward, that they be placed together, and | also believe
that, and I'll say it here, 1'mgoing to have to say it

again soon in the presence of the paternal grandmother, |
don't believe that she is a viable candidate for adoption
but, however, you, as well as the folks on the mainland
are, and | would like to have the opportunity for me to
receive information about how both boys are doing if placed
with you and how both boys are doing or will continue to do
for the next few days placed together in Washington.

So what the court is going to do is the followi ng
. . . . 1I'"'mgoing to order that the guardian ad litem | eave
here on the 13th and retrieve both boys, and they're to
return here by no later than the 15th.

B. Trial on Adoption

On August 27 and 28, Septenber 29, and Cctober 1, 2015,
the Fam |y Court heard evidence regarding all six adoption
petitions. DHS, Geat Aunt, G andnother, the Foster Parents, and
t he GAL appear ed.

Foster Parents' expert w tness, Karen De Soto (De
Soto), was qualified as an expert in child devel opnment attachnent
and trauma. De Soto conducted two observation sessions of the
children with the Foster Parents. The first visit was a hone
visit that lasted an hour. The second visit occurred at the zoo.
De Soto spent a total of three and a half hours with the
children. She opined that the Foster Parents "were functioning
as kind of a secure base" for R A Wen asked to assess the
| evel of confort that R A has in the home, De Soto stated that
R A "looked to ne like he was very much at hone." De Soto
testified that R A appeared to be securely attached to the

Foster Parents. De Soto testified that she "thought his
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attachnment to [ Foster Mdther] | ooked very secure.” De Soto
testified that a nove away from Hawai ‘i Island for R A would be
difficult, but that did not nean that he coul d not adjust.

Sandra Pickard (Pickard) testified, as a witness called
by Foster Parents, and was qualified as an expert in child
devel opnment attachnment and trauma. She net R A at hone on one
occasion and "read all of the court reports” and "GAL reports.”
Pickard testified that the brains of children under four are in a
state of rapid devel opnent and growh. Pickard testified that
the primary attachnment relationship is essential to the
devel opment of the brain. According to Pickard, a child that has
had nore than one disruption in their primary attachnment wl|
have an accumnul ati on of enotional distress, which could be
severe.

Pi ckard al so opined that R A has an increased need for
stability and that it is not in RA's best interest to be
renmoved fromthe Foster Parents' hone and pl aced el sewhere.
Pickard admtted, however, "I can't directly speak a | ot about
[RA] fromny own personal know edge so |I'm going on what | know
fromthe information in the reports and, um in ny one visit[.]"
Pickard testified that the reports reflect that R A is "a happy
wel | -adjusted child." Pickard further believed that R A "right
now has established a very, um positive attachnent with the
[ Foster Parents]."

Several of the Foster Parents' friends testified in

support of the Foster Parents. Each testified that R A adjusted
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well to the Foster Parents and spoke highly of the Foster
Parents' parenting skills.

Kristin Omto (Omto) testified. Owmwto is the |licensed
social worker at DHS's Child Welfare Services (CW5) that
supervised R A during his placenent with the Foster Parents.
Ot o gave the Foster Parents G andnother's tel ephone nunber and
asked themto call and arrange visits. Wen the Foster Parents
later told Omto they wanted to adopt R A, there was a concern
that if they were to adopt the children that they would not
foster relationships with the children's blood rel ati ves.

Foster Mdther testified. Foster Mther and Foster
Father married in 2001. They could not conceive, so they decided
to adopt. They becane foster parents and R A noved to their
home in January 2014. Foster Modther testified that she limted
RA's visits wwth C O and her children so R A could adjust to
the Foster Parents' honme. Foster Mdther also testified that DHS
told her that G andnother was not to have unsupervi sed contact
with R A and that any visits would be at the Foster Parents’

di scretion. Because DHS was not confortable with unsupervised

visits, Foster Mother felt the sane way. The concern was that

G andnot her was a "weak link" to her son, R A 's biological

father. G andnother was never invited to her hone or any famly

function because Foster Mther had concerns. Foster Mt her

testified that C. O also had expressed concerns about how

G andnot her woul d be able to maintain a safe environnent for R A
Foster Mdther testified that she facilitated the visits

with Great Aunt, when she cane to Hawai ‘i . Fost er Mot her
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testified that she saw regressions in potty training, disruption
of sleep, and that R A was nore noody after returning from
Seattle. Foster Mdther also testified that she facilitated Skype
calls between R A and G eat Aunt.

Foster Mdther testified that if she were granted
adoption of H A she would envision H A having simlar visits
wi th Grandnother that R A does. Foster Mther testified that
she would want to continue R A 's visits with G andnother if she
was granted adoption and that she woul d expect that G andnot her
woul d have "longer visits" in the future. Foster Mther stated
that if she was able to adopt the children, Skyping between R A
and Great Aunt "certainly would continue as it has" and as the
boys got older, "they would be able to stay for |onger periods in
Seattle."

DHS called Dr. Steven Choy (Dr. Choy), a clinical
psychol ogist, to testify as an expert in the fields of child
mal treatnment, trauma, child trauma, devel opnental disabilities
and attachnent. Dr. Choy testified that "attachnment is the
mechani smwhich in ternms of human beings, and especially in
children, devel op a dependency in a sense to the person that they
have to attach to."™ Dr. Choy testified that secure attachnent is
inmportant to brain growh. Dr. Choy testified that having
mul ti pl e placenents puts children at a higher risk for problens,
but not necessarily nore problens. Dr. Choy testified that a
child can have nultiple secure attachnents.

Dr. Choy testified that frombirth to about nine to ten

months, a child can easily attach and reattach. From ni ne nonths
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to about eighteen nonths it is "a little bit harder to nove."
Fromtwo years old to three years old is "really one of the hard
times." Dr. Choy testified that "the studies show that if you
nmove fromone primary attachnment that was good to another primary
attachnment that was good, you don't see a whole |ot of problens.™
Dr. Choy testified that a child who is alnobst four can transition
"pretty quickly" to a new environnent and that "children that are
adopted by kin do have a better chance for famly attachnent and
continuing attachnments."”

Dr. Choy never net with the children, and the only
information he received about the case was information he
received fromDHS. Dr. Choy was given a copy of Pickard's
witten testinony dated August 4, 2015. Dr. Choy testified that
it usually takes four to five hours to do a sufficiently
conpr ehensi ve evaluation to give the assessnent that Pickard did.
Dr. Choy also testified, "I don't knowif [Pickard] is trained to
do those psychol ogical tests that can hel p us nmake those
deci sions."

Foster Father testified. Foster Father testified that
if they were able to adopt, he would envision visitations with
G andnother "[njore or less the sane as it is now, possibly a
little restructuring to where maybe we do a little | onger
visitation, | don't know, once a nonth, as opposed to doi ng two,
but we would definitely continue that. W want to continue that
relationship.” As far as Great Aunt, Foster Father testified
that "we definitely would continue the Skype calls" and "we woul d

i ke to have them go back and, of course, stay in Seattle for a

10
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short tine." Foster Father stated that "we would continue a
relationship wwth" RA's famly in Hawai ‘i .

Foster Father also testified that he has a nedi cal
marijuana permt that he obtained shortly after noving to
Arizona, five years ago. He testified that he uses marijuana to
address chronic knee pain, which is due to playing |acrosse in
hi gh school and being a chef for over twenty years; Foster Father
stated that he wore away the cartilage in his knees. Foster
Fat her testified that he currently obtains his marijuana through
a caregiver. He previously purchased it "through what nornma
means there were at the tinme." \When asked to clarify what that
meant, Foster Father's counsel invoked his Fifth Amendnent right
agai nst self-incrimnation. Foster Father testified that he
occasionally snokes marijuana - "[n]ightly or every other night,
not always the sane." He testified that he does not snoke
marijuana around R A, but snokes it outside after R A goes to
bed. He testified that he stores his marijuana on the "very top
shelf" of his closet, where R A does not have access. Foster
Fat her testified that he did not informDHS of his marijuana
permt because he "was never asked."

After two days of trial, on August 28, 2015, the Famly
Court stated, "We're going to address the issue of where these
kids are going to be between now and Septenber 29th." DHS, G eat
Aunt, and the GAL requested that both children go with G eat
Aunt. DHS explained that this was the potential permanent
pl acenent that they had been working toward. G andnother

requested that HA go to Geat Aunt, and R A stay with the

11
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Foster Parents. The Foster Parents requested that both children
stay with them

The Fam |y Court stated that it would apply the
standard of "the best interest of the children"” and, as the boys
recently returned fromthe mainland, "another nove at this point
in time wuld be disruptive." The Famly Court stated that with
H A 's age, "attachments are easier"” and so "renai ning here and
then traveling again would not present the kind of trouble that
it would were he older.” "For [R A ], of course, the testinony
is clear that transitions are nore difficult at his stage of
devel opnment. He does seemto be very resilient.” The Famly
Court noted that the children's "closest blood relatives" are
| ocated on the island of Hawai ‘i and rul ed that both boys "wl|
remain here in Hawaii in the hone of [the Foster Parents] during
the recess of these proceedi ngs between now and when these
proceedi ngs conclude.”™ The Famly Court also ordered that the
children remain in the permanent custody of DHS, but be placed

pendente lite with the Foster Parents. The Fam |y Court noted,

"I haven't heard all of the evidence, but based on the evidence |
have heard, | don't have any concerns about the genui neness of
the [ Foster Parents] in maintaining famly connections[.]"

At the resunption of trial on Septenber 29, 2015,
G andnot her testified. She testified that she took care of R A
much of his first year, because of his nother's drug and al cohol
i ssues. Gandnother testified that the Foster Parents have no
interest in maintaining famly values and connections with the

extended famly. G andnother admtted that she was convicted of

12
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grow ng 876 marijuana plants, and spent three years in prison.
However, she had conpleted a drug treatnent program and
consi dered herself to be recovered.

Two of Great Aunt's friends testified in support of
Great Aunt and testified that she was great with the boys and
that she offered a safe and | oving hone. Geat Aunt testified
that she had been to Hawai ‘i eight tinmes to see R A and to work
wi th DHS on permanent placenent. R A visited Seattle three
times, for a total of six weeks, and showed no stress during
those visits. H A stayed with themfor five weeks.

Great Aunt testified that she had Skyped with R A
since the Foster Parents had him "probably anywhere fromone to
three tines a week." Geat Aunt testified regarding a Christnmas
nmor ni ng where Foster Mther was not cooperative with Geat Aunt's
request to Skype with R A

The GAL testified. The GAL observed R A in the hone
of all adoption petitioners. The GAL testified that he seened
confortable in all environments. After discussing with
G andnot her that G andnother was not getting visits with R A
after R A was placed with the Foster Parents, the GAL put it in
her report that "those visits needed to happen.” The GAL
testified that Foster Mdther's report that R A had problens with
potty training came six weeks after R A returned from
Washi ngton. The GAL recomrended that both children be adopted by
G eat Aunt.

CW5 Supervisor Maria Jimnez (Jimnez) testified that:

The policy regarding placenment really involves trying
the best that we can to find suitable famly members.

13
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That's first and forempst. The other part of that is that
the most inmportant thing to the Department is beyond trying
to find good famly menmbers, we're also trying to do what we
think is in the very best interest of the children. So
actually what's nost inportant, of course, is what's best
for the children, and this is the |aw that we've been
tal ki ng about that's changed

In this particular case, | think both of those things
are very definitely met by placing this baby or these two
children with their maternal aunties.

Someti mes we have to choose what's best, and we woul d

al ways have to go with what's in the best interests of the
children.

Jimnez also testified that R A is very well adjusted
and seened to be doing really well with both of his placenents,
bot h here and in Washi ngt on.

After the close of evidence, the Fam |y Court stated
that it needed to "rule on placenent of the boys in the interim"
The court asked for witten closing argunents to be submtted and
for suggestions with regard to placenent for the two week period
before the court's final decision. Gandnother offered to take
the children for the two weeks. Both the GAL and counsel for
Great Aunt agreed that G andnother should have children for the
two weeks. However, counsel for the Foster Parents objected
because "[t]here's been reservations in the past about |ong-term
visits." The Family Court stated to G andnot her

I think it's unlikely that |I'll grant your adoption
petition, not because | don't think — not because | think
you're a bad person or anything like that, but that of the
contestants, and that's probably the best word | can use
that you offer themthe least in terms of a future, and
say that mainly because | — famly courts are, | think, by
nature, really conservative places, and while you may be a
di fferent person than you were at the time of your crimnal
activity, at the time of your prosecution, at the tinme of
your incarceration, those are things that | cannot ignore
and neither of the other contestants presents that kind of
hurdle. It's a hurdle. Frankly, it's there for all of your
life, and you know it. So that's my — that's my concern with
pl acement with you.

14
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The Fam |y Court ruled that it would | eave the children
where they were, with Foster Parents.

C The Famly Court's Rulings

On Cctober 15, 2015, the Famly Court filed a
Menor andum Deci si on, awardi ng the boys to the Foster Parents.

The Fam |y Court wote, inter alia:

Justice McKenna wrote in A.S. that DHS' preference was
entitled to agency deference, and a party opposing the
preference had the burden of establishing that the
preference was not in the best interests of the children
The burden of proof, however, is a preponderance of the
evidence. So proving that one proposed adoption is in the
children's best interests by definition establishes that any
ot her proposed adoption is not. \What the A.S. decision
makes nost clear is that the Famly Court must exercise its
own judgment concerning what is in the best interests of
children involved in custody disputes.

On Novenber 10, 2015, the Famly Court filed Findings
and Decision of the Court Granting Petition for Adoption, and an
Adoption Decree, in FCG-A No. 15-1-0013 and FC-A No. 15-1-0021,
granting the Foster Parents' petitions as to RA and HA On
Novenber 10, 2015, the Famly Court filed its Findings of Fact
(FOFs), Conclusions of Law (CCOLs), which included:

6. Under HRS 8§ 578-8(c)(1)(H) [sic], DHS' consent is not
required if it has been unreasonably withheld.

7. In a contested adoption, DHS' s consent to one
petitioner and not another is the |egal equival ent of
a DHS preference for permanent placenment.

8. Under In the Interest of A S., 132 Haw. 368 (2014),
there is no relative placenment preference of foster
children; however, that is precisely what DHS has
done. DHS has expressed that preference in the guise
of its concern that [the Foster Parents] are unlikely
to maintain famly connections between the boys and
the extended fam lies of their biological parents.

The Court's review of the record in the FC-S cases and
the testinony of [the Foster Parents] convince the
Court that DHS ought not to be concerned.

9. Under In the Interest of A S., 132 Haw. 368 (2014),
the Court must make its own determ nation which of the
conmpeting adoptions is in [R.A.] and [H A. ]'s best
interests.

15



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

10.

11.

12.

13.

14.

15.

17.

18.

20.

21.

Under In the Interest of A S., 132 Haw. 368 (2014), a
party opposing DHS's preference has the burden of
establishing, by a preponderance of the evidence, the
preference is not in the children's best interests.

In any case where there is a dispute as to the custody
of a mnor child, the Court nmust consider the best
interest factors set forth in HRS § 571-46(hb).

[quoting all of the HRS 8 571-46(b) factors]

In this case, parental rights have been term nated, so
the factors and references to "parent” in the statute
apply here to the three proposed adoptive

pl acement s[ . ]

There are no allegations or concerns of sexual or
physi cal abuse, or neglect or emotional abuse by any
of the petitioners, so factors one and two do not

apply.

Factor three, the "overall quality of the parent-child
relationship" weighs heavily in favor of placing R A
with [the Foster Parents]. The testinony of the
expert witnesses presented by both DHS and the [Foster
Parents], as well as the articles on child devel opnent
addressing attachment that were admtted in to
evidence, establish that at this stage of devel opment
children of R.A.'s age are form ng attachments
critical to healthy growth, and that severing those
attachments will create stress.

[R-A]'s primary attachnments are to [the Foster

Parents]. While there is no way to predict how
detrimental severing his primary attachments will be
for [R.A'], all of the professionals, including the
DHS supervisor, agree that there will be a negative
i npact .

As to the other placenments, [R. A.] has inportant

rel ationships with both [ Grandmot her] and [ Great

Aunt]; however, they are not primary attachnment

rel ationshi ps, and granting adoption to either of them
woul d require severing [R A ]'s critical attachnment to
[the Foster Parents].

Li kewi se, [Great Aunt] and her partner have a lot to
offer [R.A'] and [H.A.], and had [R. A.] been placed
with themearlier in his life, formed the attachnments
with them he has instead formed with [the Foster
Parents], this factor may have weighed in their favor
rather than heavily agai nst them

The analysis of the "overall quality of the parent-
child relationship" factor for [H A.] is different.

At his stage of development, critical attachnments to

i ndi vi dual s have not been formed, so nmoving from one
home to another will not have the same negative inpact
on himthat a simlar mve will have on [R A ].

16
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22.

23.

24.

25.

26.

27.

28.

Factor four, the "history of caregiving or parenting
by each parent" again weighs heavily in [the Foster
Parent]'s favor. [R.A.] has been with them | onger

t han anyone else, nearly half of his life. Duri ng
that time he has had the time necessary to interact
and form secure attachnments. He has spent a few weeks
with [Great Aunt], and visits with [Grandnother]

regul arly, but [the Foster Parents] have been the ones
to raise himthrough his toddlerhood.

For [H.A.], he spent three nonths in a general-
licensed foster home, and approximately six weeks with
each [Great Aunt] and the [Foster Parents]. He has
had visitation with [ Grandnot her]. However, as

di scussed above, at his stage of devel opnent critica
attachments to individuals have not been formed, so
this factor is not as inmportant to his analysis as it
is to [RA]'s.

Factor five, a party's "cooperation in devel oping and
inmpl ementing a plan to nmeet the child's ongoing needs,
interests, and schedul e" weighs equally in favor of
all parties.

Al'l potential placements are able to neet the
physical, emotional, safety, and educational needs of
the children. However, the safety factor weighs

agai nst [ Grandnmot her] because her crimnal history and
comm tment to her son raise safety concerns.

Simlarly, this factor weighs against [Great Aunt]
because of the potential for divided |loyalties between
the boys and their mother[].

Factor ten, the "child' s need for relationships with
siblings" is pivotal in this case. It is in [R A]
and [H. A.]'s best interests to be placed together.

Factor el even, each placement's "actions denonstrating
that they allow the child to maintain famly
connections through famly events and activities"

wei ghs only slightly in [Great Aunt] and

[ Grandnot her's] favors. They are blood relation to
the boys, and bl ood relations are generally nore
likely than non-relatives to maintain famly
connections. However, as testified to by the
Departnent's expert, if a placement has been
supporting famly connections before an adoption, they
are likely to continue to do so. [ The Foster Parents]
have been very supportive of [RA] and [H A ]'s
connections with his blood relations. They have

meani ngf ul ongoing contact with [C.O. and her
children]. They have facilitated close to one hundred
Skype sessions between [ Great Aunt], [Great Aunt's
significant other], and [R.A.]. They have photographs
of the biological famly up in the home. They have

al so coordi nated ongoi ng, extensive visitation with

[ Grandnot her]. As stated above, the Court's review of
the record in the FC-S cases and the testimony of [the
Foster Parents] convince the Court that the concerns
regardi ng ongoing famly connections are unfounded

As for factor twelve, both [the Foster Parents] and

[ Great Aunt] have denonstrated an ability to separate
the children's needs fromtheir own. This factor
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wei ghs agai nst [ Grandnmot her], who has not naintained
good boundaries with her son. She was supporting
guardi anshi p over adoption as a permanency goal and
continues to make payments on her son's |and

29. Factor thirteen, any "evidence of past or current drug
or al cohol abuse by a parent," weighs again against
[ Grandnot her], who carries a federal drug conviction
on her record.

30. None of the remaining factors weigh for or against any
of the parties.

31. For [R.A.], the overwhelm ng factor is his need to
mai ntain his connections with [the Foster Parents].
The only result that preserves the critica
attachments [R.A.] has made is granting [the Foster
Parents'] adoption petitions. For [H. A ], the
overwhel m ng factor is his need to be placed with his
brother [R A.].

32. [ The Foster Parents] have proven by preponderance of
the evidence that adoption of [H.A.] and [R.A.] by

[the Foster Parents] would be in [HA] and [R A ]'s
best interests.

33. Thus, the Department has unreasonably withheld its
consent to adoption by [the Foster Parents].

On Decenber 8, 2015, the Famly Court filed a joint
Order Denying Petitions for Adoption in FC-A Nos. 15-1-0016 and
15-1- 0025 (G andnot her) and FC-A Nos. 15-1-0022 and 15-1-0023
(G eat Aunt).

G andnot her and the GAL appeal the Famly Court's
rulings, and Great Aunt cross-appeals.

1. PAONIS OF ERROR

Great Aunt raises four points of error on appeal:

(1) The Famly Court msinterpreted In re AS, applied
the wong standard of review after permanent placenent, shifted
the burden fromthe Foster Parents, who challenged the placenent,
to Geat Aunt, and showed no deference to DHS;

(2) The Fam |y Court awarded custody based on a single
factor given presunptive paranount weight, creating a priority in
adoption cases for the continuity of the primary caretakers;
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(3) The Famly Court msinterpreted In re AS by finding
adoption by kin is not a factor in adoption cases, and falsely
accusing DHS of pursuing a relative preference "under the guise"
of stating its real concerns about nmaintaining famly
connections; and

(4) The Fam ly Court disregarded Foster Father's
storage, daily use, and likely illegal purchase of nedi cal
mar i j uana.

The GAL raises three points of error on appeal:

(1) The Famly Court erred in tenporarily placing the
children with Foster Parents on August 4, 2015, and August 28,
2015;

(2) The Famly Court erred in granting the adoptions to
the Foster Parents; and

(3) The Famly Court was clearly erroneous in its FOFs
and COLs that the Foster Parents' adoptions were in the best
interest of R A and H A

G andnot her raises the follow ng points of error on
appeal :

(1) The Famly Court erred when it prejudged her case
prior to trial;

(2) The Famly Court erred when it rul ed against her
cases prior to the closing of the trial;

(3) The Famly Court erred by not independently
drafting its own Findings of Fact;

(4) Inre AS does not apply to the instant case;
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(5) The Famly Court erred when it overl ooked
conflicting statenents fromthe Foster Parents regardi ng Foster
Fat her's nedi cal marijuana use;

(6) DHS and the Foster Parents erred in wthhol di ng
visitations from G andnot her;

(7) The Famly Court erred in not admtting Doctor
Vigoritto's letter into evidence;

(8) The Foster Parents violated the "Hopes and Dreans”
agreenent at the GChana conference;

(9) The Famly Court erred in considering Gandnother's
prior conviction;

(10) The Famly Court wrongly concluded that adoption
by the Foster Parents is in the children's best interests; and

(11) The Famly Court discrimnated agai nst G andnot her
because of her age.

I11. APPL|I CABLE STANDARDS OF REVI EW

Generally, the famly court possesses wi de discretion

in mking its decisions and those decision will not be set
aside unless there is a mani fest abuse of discretion. Thus,
we will not disturb the famly court's decisions on appea

unl ess the famly court disregarded rules or principles of
law or practice to the substantial detriment of a party
litigant and its decision clearly exceeded the bounds of
reason.

The fam ly court's FOFs are reviewed on appeal under
the "clearly erroneous" standard. A FOF is clearly
erroneous when (1) the record | acks substantial evidence to
support the finding, or (2) despite substantial evidence in
support of the finding, the appellate court is nonetheless
left with a definite and firmconviction that a m stake has
been made. "Substantial evidence" is credible evidence
which is of sufficient quality and probative value to enable
a person of reasonable caution to support a concl usion.

On the other hand, the famly court's COLs are
revi ewed on appeal de novo, under the right/wong standard.
COLs, consequently, are not binding upon an appellate court
and are freely reviewable for their correctness.
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[Tlhe family court's determ nation of what is or is
not in a child's best interests is reviewed on appeal for
clear error.

Moreover, the famly court is given much |leeway in its
exam nation of the reports concerning a child's care
custody, and welfare, and its conclusions in this regard, if
supported by the record and not clearly erroneous, nust
stand on appeal

It is well-settled that an appellate court will not
pass upon issues dependent upon the credibility of witnesses
and the wei ght of evidence; this is the province of the
trier of fact.

In re Doe, 95 Hawai ‘i 183, 189-90, 20 P.3d 616, 622-23 (2001)

(internal quotation marks, citations, brackets, and ellipses

omtted).
"Statutory interpretation is a question of |aw
revi ewabl e de novo." State v. \Wheeler, 121 Hawai ‘i 383, 390,
219 P.3d 1170, 1177 (2009)(internal quotation marks
omtted). Our construction of statutes is guided by the

foll owi ng rules

First the fundamental starting point for
statutory-interpretation is the | anguage of the
statute itself. Second, where the statutory

| anguage is plain and unambi guous, our sole duty
is to give effect to its plain and obvious
meaning. Third, inplicit in the task of
statutory construction is our forenost
obligation to ascertain and give effect to the
intention of the legislature, which is to be
obtained primarily fromthe | anguage contai ned
in the statute itself. Fourth, when there is
doubt, doubl eness of neaning, or
indistinctiveness or uncertainty of an
expression used in a statute, an anbiguity

exi sts.

First Ins. Co. of Hawaii v. A&B Props., 126 Hawai ‘i 406, 414, 271

P.3d 1165, 1173 (2012) (citation omtted).
V. DI SCUSSI ON

A. Adopti on Franmework

Adoption proceedi ngs are governed by Hawaii Revised
Statutes (HRS) chapter 578. HRS § 578-8(a) (2006) provides a

four-part test for entering an adoption decree:

8§ 578-8 Hearing; investigation; decree. (a) No
decree of adoption shall be entered unless a hearing has
been held at which the petitioner or petitioners, and any
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| egal parent married to a
adopti on whose consent is
before the court,
After considering the pet
petitioners and any other

petitioner,
required,

and any subject of the
have personally appeared

unl ess expressly excused by the court.

tion and such evidence as the
properly interested person may

wi sh to present, the court may enter a decree of adoption if
it is satisfied (1) that the individual is adoptable under
sections 578-1 and 578-2, (2) that the individual is
physically, nmentally, and otherwi se suitable for adoption by
the petitioners, (3) that the petitioners are fit and proper
persons and financially able to give the individual a proper
home and education, if the individual is a child, and (4)
that the adoption will be for the best interests of the

i ndi vi dual ,
earlier than the date of t
| at er
decree.

whi ch decree shal
may be fixed therein by the court,

than six months after

take effect upon such date as
such date to be not
he filing of the petition and not

the date of the entry of the

HRS § 578-1 (Supp. 2016) primarily pertains to who may

petition to adopt an individual.

HRS § 578-2 (2006 & Supp. 2016)

states, in relevant part:

§ 578-2 Consent to adoption. (a) Persons required to
consent to adoption. Unl ess consent is not required or is
di spensed with under subsection (c) hereof, a petition to
adopt a child may be granted only if written consent to the
proposed adoption has been executed by:

(6) Any person or agency having | egal custody of the

child or legally enpowered to consent;

(c) Persons as to whom consent not required or whose
consent may be di spensed with by order of the court.

(1) Persons as to whom consent not required

(H Any | egal guardian or |egal custodian of
the child sought to be adopted, other than
a parent, who has failed to respond in
writing to a request for consent for a
period of sixty days or who, after
exam nation of the person's written
reasons for withholding consent, is found
by the court to be withholding the
person's consent unreasonably;
HRS chapter 578 does not define what constitutes the
best interest of the child in the context of adoption

proceedi ngs. However,

(HRS chapter 587A) proceedi ngs

this case stens fromChild Protective Act

n which the natural parents’
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parental rights were term nated and DHS was awar ded per manent

custody. In such cases (as HRS chapter 587A al so does not define
the best interest of the child), Hawai‘i courts have often | ooked
to applicable best-interest-of-the-child factors provided in HRS
chapter 571 for the purpose of determ ning custody and visitation

in divorce proceedings. See, e.qg., Inre AS, 130 Hawai ‘i 486,

507, 312 P.3d 1193, 1214 (App. 2013), affirnmed and clarified by
In re AS, 132 Hawai ‘i 368, 376-77, 322 P.3d 263, 271-72 (2014).
HRS § 571-46(b) (Supp. 2016) states:

(b) In determ ni ng what constitutes the best
interest of the child under this section, the court shal
consi der, but not be limted to, the follow ng:

(1) Any history of sexual or physical abuse of a
child by a parent;
(2) Any history of neglect or emotional abuse of a

child by a parent;

(3) The overall quality of the parent-child
rel ati onshi p;

(4) The history of caregiving or parenting by each
parent prior and subsequent to a marital or
ot her type of separation;

(5) Each parent's cooperation in devel opi ng and

i npl ementing a plan to meet the child's ongoing
needs, interests, and schedul e; provided that
this factor shall not be considered in any case
where the court has determ ned that famly
vi ol ence has been comm tted by a parent;
The physical health needs of the child;
The enmotional needs of the child;
The safety needs of the child;
The educational needs of the child;
) The child' s need for relationships with
si blings;

(11) Each parent's actions demonstrating that they
allow the child to maintain famly connections
through famly events and activities; provided
that this factor shall not be considered in any
case where the court has determ ned that famly
vi ol ence has been committed by a parent;

(12) Each parent's actions demonstrating that they
separate the child's needs fromthe parent's
needs;

(13) Any evidence of past or current drug or al cohol

abuse by a parent;

14) The nental health of each parent;

15) The areas and levels of conflict present within

the famly; and

~——~—~
= ©O©0~NO®
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(16) A parent's prior wilful m suse of the protection
from abuse process under chapter 586 to gain a
tactical advantage in any proceeding involving
the custody determ nation of a mnor[.]

In addition to these statutory precepts, in In re AS,
the suprenme court provided clarification and gui dance appli cabl e
to many of the issues raised in this appeal. The suprene court
recogni zed DHS s expertise, discretion, and statutory charge to
make child placenent determnations in the first instance, but
made clear that the Famly Court is required to make its own
i ndependent determ nations as to the best interest of children in
adj udi cati ng pernmanent placenents. In re AS, 132 Hawai ‘i at 377-
78, 322 P.3d at 272-73. In light of DHS s duties and experti se,
however, the suprene court held that "where a party chall enges
DHS' s permanent placenent determ nation, that party bears the
burden of proving, by a preponderance of the evidence, that the
DHS' s permanent placenent determ nation is not in the best
interests of the child.” 1d. at 377, 322 P.3d at 272. The
suprene court al so discussed at sone |length, and confirmed, that
under federal and state law, there is no relative placenent
mandate or preference with respect to permanent pl acenent
matters. 1d. at 378-87, 322 P.3d at 273-82. Nevertheless, as
enphasi zed by the concurring justices, kinship is "an anchoring
proposition in the sea of circunstances considered in the
decision to adopt” and the relevant statutes "do not preclude

wei ghi ng kinship as a substantial factor in considering with whom
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a child should be placed under a permanent plan."” 1d. at 390,
322 P.3d at 85 (referencing HRS 8§ 587A-32).
B. The Adoption Rulings

In the Novenber 10, 2015 Fi ndi ngs of Fact, Concl usions
of Law, the Fam |y Court included 191 nunbered paragraphs
desi gnated as "Findings of Fact,"? the vast majority of which do
not properly state findings, because they primarily contain
recitals of the various wtnesses' testinony with no actual
statenment of the court's determnation as to credibility, weight,

or resolution of conflicting evidence. See, e.g., In re Doe, 96

Hawai ‘i 255, 259, 30 P.3d 269, 273 (App. 2001) ("the famly
court's statenment of the evidence, by itself, is not its finding

of fact"); State v. Krstoth, 138 Hawai ‘i 268, 271 n.2, 378 P.3d

984, 987 n.2 (2016) ("[t]he circuit court actually nmade few

rel evant findings, as nost of the 'findings' were recitations of
testinmony”). Nevertheless, the section designated as
"Concl usi ons of Law' contains several paragraphs that are nore
properly characterized as factual determ nations or m xed factua
and | egal determnations. See, e.qg., 9C Charles Alan Wight and
Arthur R Mller, Federal Practice & Procedure Cvil 8§ 2579 (3d
ed. 2008) ("[a]n appellate court will regard a finding or
conclusion for what it is, regardless of the |abel the trial

court may have put on it"). These facilitate our review of the

2 There are four numbered paragraphs in a section regarding
jurisdiction, thirteen in a section regarding case history, and 174 in a
section regarding the trial, with each section beginning with the nunmeral 1.
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Fam |y Court's decision to grant the Foster Parents' petitions to
adopt and to deny DHS' s petitions supporting adoptions by G eat
Aunt, as well as Gandnother's petitions to adopt R A and H A

Accordingly, we turn to the HRS § 578-8 requirenents
for entering the adoption decrees in this case.

1. Adoptability under HRS 88 578-1 and 578-2

First, we consider whether R A and H A are adoptable
under HRS 88 578-1 and 578-2. There is no dispute concerning the
eligibility of each of the adoption petitioners under HRS § 578-
1.® Wth respect to HRS § 578-2, the Family Court's COLs include
the followi ng, which are chall enged on appeal:

6 Under HRS 8§ 578-8(c)(1)(H) [sic], DHS' consent is not
required if it has been unreasonably withheld.

7. In a contested adoption, DHS' consent to one
petitioner and not another is the |egal equival ent of
a DHS preference for permanent placenment.

s HRS § 578-1 (Supp. 2016) provides:

§578-1 Who may adopt; jurisdiction; venue. Any
proper adult person, not married, or any person married to
the | egal father or mother of a minor child, or a husband
and wife jointly, may petition the famly court of the
circuit in which the person or persons reside or are in
mlitary service or the famly court of the circuit in which
the individual to be adopted resides or was born or in which
a child placing organization approved by the departnent of
human services under the provisions of section 346-17 having
| egal custody (as defined in section 571-2) of the child is
|l ocated, for |leave to adopt an individual toward whom t he
person or persons do not sustain the |legal relationship of
parent and child and for a change of the name of the
i ndi vidual. When adoption is the goal of a permanent plan
recommended by the department of human services and ordered
pursuant to section 587A-31, the department may petition for
adoption on behalf of the proposed adoptive parents. The

petition shall be in such form and shall include such
informati on and exhibits as may be prescribed by the famly
court.
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33. Thus, the Department has unreasonably withheld its
consent to adoption by [the Foster Parents].

It is undisputed that DHS did not consent to Foster
Parents' adoption of R A and H A Except for what appears to be
a typographical error (it should reference HRS § 578-2(c)(1)(H)),
COL 6 is generally a correct statenent of the law. COL 7 is not
determ native of whether DHS unreasonably withheld its consent to
t he adoptions by Foster Parents, and we decline to unnecessarily
conplicate the matter by commenting here on "l egal equival ency."”
COL 33 follows the Famly Court's nmulti-pronged anal ysis of the
considerations for determning the best interests of the child.
Clearly, the court's determ nation that consent was unreasonably
wi thheld was conflated with its determ nation that adoption by
the Foster Parents was in the best interest of both RA and H A

Under HRS § 578-8, satisfaction of the consent statute,
HRS § 578-2, and the determ nation that the adoption is in the
best interests of the child are separate requirenents. Sone
jurisdictions with such requirenents have nandated that the
unr easonabl eness of an agency's w thhol di ng of consent be judged
i ndependently of the best interests of the child analysis, so as
not to render the consent requirenment superfluous. See, e.g., In

re Adoption of Mssy M, 133 P.3d 645, 650 (Al aska 2006). The

Al aska courts go so far as to hold that a "facially reasonable
wi t hhol di ng of consent can be overcone only if the prospective
adoptive parent can show, by clear and convinci ng evi dence, that

it would be clearly detrinental to the child to deny the

27



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

adoption.” 1d. at 654. That analysis, however, is based on a
rather stringent deference to agency expertise, which appears to
be inconsistent with our State's requirenent that famly courts
make i ndependent determ nations in adjudicating pernmanent

pl acenments. Conpare In re Adoption of Mssy M, 133 P.3d at 651-

52, with Inre AS, 132 Hawai ‘i at 377-78, 322 P.3d at 272-73.
Nevert hel ess, a requirenent that the unreasonabl eness
of DHS s w thhol ding of consent be established independently of
the best interest of the child analysis, to avoid rendering that
part of the statute superfluous, is well-founded. See, e.qg.,

Santi ago v. Tanaka, 137 Hawai ‘i 137, 156, 366 P.3d 612, 631

(2016) ("courts are bound to give effect to all parts of a
statute, and no clause, sentence, or word shall be construed as
superfluous, void, or insignificant”" (citation and i nternal
guotation marks omtted)). W hold that, prospectively, the
famly courts nmust nake a separate inquiry into whether the
applicable HRS 8 578-2 consent provision has been satisfied, or
whet her the first of the four HRS § 578-8(a) requirenments has

ot herwi se been net. Wth respect to the unreasonabl eness of
DHS s wi t hhol di ng of consent to adoption, consistent with the
standard applicable to other aspects of pernmanent placenent, we
hold that the party challenging DHS s action bears the burden of
provi ng, by a preponderance of the evidence, that the w thhol ding

of consent is unreasonable. See Inre AS, 132 Hawai ‘i at 377,

322 P.3d at 272. The reasonabl eness of DHS s deci sion should be
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exam ned in |ight of the process undertaken and the reasons
articulated by DHS in support of its decision to w thhold
consent. Inevitably, many if not all of DHS s considerations
regardi ng consent will be germane to the requirenent that the
adoption be in the best interest of the child.* However, no
decree of adoption nmay be entered unless all of the HRS § 578-
8(a) requirenents have been satisfied.

In this case, although not expressly stated, it appears
that the findings in COLs 8, 15, 17, 18, 22, 25, 27, 28, and 31
underlie the Famly Court's conclusion that DHS unreasonably
wi t hhel d consent to the adoption of R A by the Foster Parents.
It appears that the only findings that support the Famly Court's
concl usion that DHS unreasonably w thheld consent to the adoption
of H A by the Foster Parents are the findings (in COL 26 and 31)
that it is in both boys' best interest to be placed together.

Nei t her the GAL nor G andnot her specifically challenges the

4 We note that HRS 8§ 578-2(c)(1)(H) states, in pertinent part, that
consent is not required fromDHS if DHS "has failed to respond in witing to a
request for consent for a period of sixty days or [if], after exam nation of
[DHS's] written reasons for withhol ding consent, [DHS] is found by the court
to be withholding [DHS' s] consent unreasonably[.]" (Enmphasis added.) The
record in this case does not appear to include a request from Foster Parents
to DHS for consent to their adoption of R A and H A, Thus, DHS did not
appear to "respond in writing" or provide "written reasons" for withhol ding
consent, except to the extent one m ght construe its petitions for adoption by
Great Aunt as its written reasons for not consenting to the Foster Parents'
petition, which one m ght broadly view as a request for DHS's consent. It
does not appear that any party or the Famly Court raised these issues in the
proceedi ngs bel ow, as grounds for granting or denying Foster Parents
petition. However, in future proceedings, a petitioner (other than DHS) would
be well advised to submt a (witten or otherwi se verifiable) request for
consent to DHS. In addition, it appears that DHS has a statutory duty to
provide a written response to such a request, in less than sixty days, or DHS
essentially abdicates its duty to either consent or withhold consent to the
adoption. Finally, we note that pursuant to HRS § 578-8(b), under some
circumstances, a famly court may waive the requirement for notice to and an
investigation by DHS.

29



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

findings and concl usions stated in these COLs, although it
appears they challenge their relative weight, as well as the
court's resulting decision. DHS declined to take a position or
file briefs in this appeal.

Great Aunt challenges all of these CO.s, except COL 22
(that R A. has nostly been in the care of Foster Parents and
formed attachnments) and COL 28 (that Foster Parents are able to
separate the children's needs fromtheir own).> W agree with
Great Aunt's contention, regarding COL 8, that there is no
evidence in the record to support that DHS s concern regardi ng
the Foster Parents' naintenance of fam |y connections was a
"guise" for a relative placenent preference and we consi der that
portion of COL to be clearly erroneous. However, COL 8 al so
states that the Famly Court is convinced by the record in the
FC-S cases, as well as the Foster Parents' testinony, "that DHS
ought not be concerned."” Although there was conflicting evidence
on this issue, we cannot conclude that the Fam |y Court clearly
erred in this regard.

Upon review of the record and the evidence presented at
trial, we conclude there is substantial evidence to support the
findings in COLs 8 (except as noted), 15, 17, 18, 22, 25, 26, 27,
28, and 31. In sum the Famly Court determ ned that DHS s

5 The GAL, Great Aunt and Grandnother all point to Foster Father's
daily use of medical marijuana as cause to vacate the Fam |y Court's Decision.
However, the withholding of DHS's consent was not based on Foster Father's
marijuana use, as it appears that consent was effectively withheld prior to
the parties learning of this fact.
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consent was unreasonably w thhel d because the court was convi nced
that the Foster Parents would maintain famly connections, RA's
attachnment to the Foster Parents was critical to his well-being,
severing the connection between Foster Parents and R A woul d
negatively inpact him the Foster Parents have raised R A

t hrough toddl erhood, the Foster Parents (as well as the other
petitioners) are able to neet the physical, enotional, safety,
and educational needs of both children, the Foster Parents are
able to separate the childrens' needs fromtheir own, and the
adoption of both boys by the Foster Parents will keep them
together. A determ nation of reasonabl eness, or

unr easonabl eness, is generally a question of fact. Anfac, Inc.

v. Wi ki ki Beachconber Inv. Co., 74 Haw. 85, 107, 839 P.2d 10, 24

(1992). Here, the Famly Court found and concluded that it was
unreasonable for DHS to have wi thheld consent for the Foster
Parents' adoption of R A and H A This ruling was based on
DHS s investigation and testinony, as well as the testinony and
evi dence presented by the Foster Parents. W cannot concl ude
that the Famly Court clearly erred in this determ nation
Therefore, the first of the HRS § 578-8(a)
requi renents, that R A and H A are adoptable by the Foster
Parents, was satisfied.

2. Suitability of the boys for the adoption

The second requirenent stated in HRS 8§ 578-8(a) is

"that the individual is physically, nentally, and otherw se
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suitable for adoption by the petitioners.” Al though sone of the
assertions raised by GAL, G eat Aunt, and G andnot her on appeal
arguably pertain to this requirenent, none of the appellants
specifically contend that infirmties with respect to this prong
of the four-part test warrant vacating the Famly Court's

deci sion and orders. Thus, any chall enge based on suitability
per se is waived and, to the extent applicable, we w |l address
these issues in conjunction with the best interests of the

chil dren anal ysi s.

3. Fit and proper petitioners

The third requirenent stated in HRS § 578-8(a) is "that
the petitioners are fit and proper persons and financially able
to give the individual a proper honme and education, if the
individual is a child." Pertinent to this requirenment, in COL
25, the Famly Court found that all petitioners were "able to
meet the physical, enotional, safety, and educational needs of
the children.” On appeal, no one directly argues that the Foster
Parents are not fit and proper persons with the financial ability
to give RA and H A a proper hone and educati on.

However, Great Aunt and G andnot her argue that the
Fam ly Court did not adequately weigh Foster Father's daily use
of medical marijuana outside of the famly hone for chronic knee
pain. Mre pointedly, Geat Aunt argues that the court "could
certainly consider . . . whether a lifetinme use of nedical

marijuana outside the famly hone 'endangers the health and well -
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being' of two little boys renoved fromtheir parents' hone
because of drug abuse." Geat Aunt cites HRS § 571-46(b) (13),
whi ch requires consideration of "[a]ny evidence of past or
current drug or al cohol abuse by a parent.”

There was testinmony, and the Famly Court found, that
Foster Father had a nedical marijuana permt. There is no
evi dence of "drug abuse" or that Father used marijuana
recreationally, as opposed to nedicinally. The Famly Court was
free to disregard any negative inferences from Father's "taking
the Fifth Anendnment” when asked how he obtained marijuana prior
to having a caregiver. The Hawai ‘i Suprenme Court has
acknow edged the lack of clarity that has existed in our nedical
marijuana statutes and we decline to overturn the Famly Court's
adoption decision, and its wei ghing of the evidence, based on
Foster Father's decision not to wade into a nurky area of

potential penal liability. See, e.g., State v. Wodhall, 129

Hawai ‘i 397, 409, 301 P.3d 607, 619 (2013). The only evidence
concerning Foster Father's use of marijuana refl ected considered
efforts to safely store and use it, away fromthe boys' access.
On the record in this case, we cannot conclude that, because of
Foster Father's use of nedical marijuana, the Famly Court erred
in finding and concluding that Foster Parents were fit and proper
persons, within the neaning of HRS § 578-8(a).

In addition to the above, the GAL expressed deep

concerns about whether the Foster Parents would truly work to
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mai ntain strong fam |y connections with their extended bi ol ogi cal
relatives who | ove themand want to support them The GAL cites
many i nstances and parts of Foster Mdther's testinony to support
the GAL's concerns. However, these issues were well devel oped at
trial, and there were cogent reasons for, for exanple, Foster
Parents' initial refusal to allow visitation wth G andnother, as
DHS had expressed concerns about G andnother's ability to place
the children's needs above those of their parents. The Famly
Court clearly weighed the evidence and di scounted these concerns.
On the record in this case, we cannot conclude that, because of
the concerns that Foster Parents may not adequately support the
boys relationships with their famly, the Famly Court erred in
tacitly finding and concluding that Foster Parents were fit and
proper persons, within the neaning of HRS § 578-8(a).

4. Best interests of the child

The final requirenent in HRS § 578-8(a) is "that the
adoption will be for the best interests of the individual." This
i ssue was and remains forenost in the mnds of all of the parties
and is of utnost concern to both the Famly Court and the
appel l ate court.

The GAL contends that the Famly Court erred in
awar di ng the adoptions to the Foster Parents agai nst the
recomendati ons of DHS and the GAL. The GAL submts that the
Fam |y Court relied too heavily on a single factor, i.e., that

R A had spent nearly half of his young life in the Foster
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Parents' care. The GAL argues that the Fam |y Court ignored or
over| ooked many of the factors she used in fornulating her

pl acenent recomendation including, but not limted to, her
concern that the Foster Parents' quest to adopt H A was sinply a
means to ensure that they could keep R A, and that they did not
show adequate interest in or concern for the younger boy.

Addi tional "negatives" include Foster Father's marijuana use and
the strong reasons and rationale for adoption by Geat Aunt.

Great Aunt expresses these sane concerns, and points to
probl emati c areas of testinony and evi dence, such as the alleged
i nadequacy of the tinme Foster Parents' expert w tnesses spent
with R A before fornmul ati ng opi ni ons concerning the | evel of
stress and trauma that woul d be experienced if R A would be
renmoved fromthe Foster Parents' honme. Geat Aunt argues that
the Famly Court msinterpreted In re AS by finding that adoption
by kin is not a factor in adoption cases, but acknow edges the
Fam |y Court did in fact note that blood relatives are nore
likely to maintain famly connections and specifically considered
famly connections as a factor.

G andnot her's argunents denonstrate her great |ove for
these children and her desire to be close to them and see them
raised with the benefits of strong famly ties and knowi ng their
famly's religion, values, and traditions. G andnother argues
that the Foster Parents worked to underm ne the possibility of

ei ther Grandnother or Great Aunt ultimately bei ng awarded
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adoption because their intent was always to try to win adoption
of RA , and then H A

It appears, however, that all of the argunents raised
on appeal concerning the best interests of RA and H A were
carefully considered by the Famly Court. Contrary to G eat
Aunt's contention, the Famly Court did not nmake its decision
based on a single factor or disregard Geat Aunt's kinship with
the boys in its determnation that it would be in their best
interest to be adopted by the Foster Parents. The Famly Court
consi dered and wei ghed each of the best interests factors in HRS
8 571-46(b), as detailed in COLs 13 through 32, which are set
forth above.

Al t hough conflicting testinony and evi dence was
presented as to sone of these factors, there is substanti al
evidence in the record to support the Famly Court's findings,
and there is no clear error in the Famly Court's determ nation
of what is in the best interests of RA and H A Accordingly,
we w il not disturb the Fam |y Court's decision that the Foster
Parents' adoption of R A and H A is in their best interests.

C. O her | ssues Rai sed on Appeal

1. The Family Court's application of Inre AS

Great Aunt argues that the Famly Court m sinterpreted
In re AS, applied the wong "standard of review' after permanent
pl acenent, shifted the burden fromthe petitioners who chal |l enged

DHS s placenent, i.e., the Foster Parents, to G eat Aunt, and
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showed no deference to DHS. W acknow edge that the |ack of
differentiati on between the best interests of the child analysis
and the other statutory requirenments set forth in HRS chapter 578
is problematic. Hence, we have held that, prospectively, the
famly courts nmust nmake a separate inquiry into whether the
applicable HRS §8 578-2 consent provision has been satisfied, or
whet her the first of the four HRS § 578-8(a) requirenments has

ot herwi se been net, and we have confirned the burden of proof
applicable to the determ nati on concerni ng whet her DHS has
unreasonably w thheld consent. Although the issue is not
squarely before us, we have al so urged potential adoptive parents
and DHS to be nore attentive to the process intended to occur
pursuant to HRS 8 578-2(c)(1)(H (the provision concerning DHS
consent). Again, although not raised here, prudence dictates
that separate inquiries be made into each of the other HRS § 578-
8(a) requirenents, as well.

However, there is sufficient clarity and support in the
record of this case to dissuade this court fromdi sturbing the
Famly Court's decision to grant the Foster Parents' petitions to
adopt R A and H A, in part because we reject nost aspects of
Great Aunt's argunent that the Famly Court's procedures and
analysis are too flawed to stand. Notw thstandi ng erroneous
argunents bel ow by the Foster Parents, in COLs 9 and 10, the
Fam |y Court correctly ruled that, under Inre AS, it "nust make

its own determ nation of which of the conpeting adoptions is in
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[the children's] best interests" and that "a party opposing DHS s
preference has the burden of establishing, by a preponderance of
the evidence, that the preference is not in the children's best

interests.” See Inre AS, 132 Hawai ‘i at 377-78, 322 P.3d at

272-73. W cannot conclude that the Fam|ly Court acted
inconsistently with these standards.

2. The tenporary placenent in August 2015

The GAL argues that the Famly Court erred when,
pendi ng conpl etion of the adoption trial, it ordered both boys
back from G eat Aunt's hone in Washi ngton and, effectively
ordered that they remain in the Foster Parents' hone until a
final adoption decision was nmade. |t appears, however, that the
Fam ly Court properly exercised its authority, ordering that the
children remain in the permanent custody of DHS, but that they be

pl aced pendente |lite with the Foster Parents through the trial.

3. Whet her the Fanily Court prejudged G andnother's
petitions for adoption

G andnot her contends that the Famly Court erred by
prejudgi ng her case prior to trial and declining her petitions
for adoption prior to the end of trial. Here, after all of the
petitions were filed, but before the evidence was taken at trial,
at a hearing on a prelimnary matter, which G andnother did not
attend, the Fam |y Court commented that, "I don't believe that
she is a viable candidate for adoption, but, however, you [the
Foster Parents], as well as the folks on the mainland, are[.]"

While it could have been nore clearly expressed, it is clear,

38



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

based on the record as a whole, that the Famly Court was not
prejudgi ng the case, rather it was stating its initial
inclination based on, inter alia, DHS s statenent of position in
the Permanent Plan for H A, which stated that G andnother was
"I nappropriate" as a permanent placenent, and cited concerns
about her ability to remain inpartial and protective of the
children, and her history of drug abuse, which include a felony
convi ction.

4. G andnot her's other argunents on appeal

G andnot her al so argues that the Famly Court erred in
not drafting its own FOFs, with respect to DHS and the Foster
Parents w thhol ding of visitations from G andnother, in not
admtting Doctor Vigoritto's letter into evidence, in considering
Grandnot her's prior conviction, and in discrimnating agai nst her
because of her age. Upon careful review, we conclude that these
argunments are without nerit.

Hawaii Fam |y Court Rule 110, which applies to adoption
proceedi ngs, provides, in relevant part: "Notw thstanding Rul e
52 of these rules, followng the hearing, witten findings of
fact and conclusions of |law that shall be prepared by the court
or by the attorney for the petitioner or petitioners shall be
entered in each case.”" Therefore, the Famly Court was not

required to independently draft its owm FOFs and CCLs.
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Any possible error by DHS in inposing or suggesting
restrictions on Grandnother's visitation wwth R A does not show
that the Famly Court abused its discretion or otherw se erred.

At trial, Gandnother attenpted to admit into evidence
her exhibit A-14, a letter from psychologist Dr. Vigorito.

Counsel for the Foster Parents objected for |ack of foundation
and hearsay. The Fam |y Court sustained the objection and
expl ai ned the hearsay rule and necessity of a hearsay exception
to admt the letter. G andnother stated that CWS requested

G andnot her and her partner to undergo a psychol ogi cal eval uation
to "claimthat we are a safe environnment to raise our
grandchildren.” Gandnother's proffer was insufficient to
establish a hearsay exception. Argunents that were not presented

to the Famly Court are considered waived. See, e.qg., Hong v.

Kong, 5 Haw. App. 174, 177, 683 P.2d 833, 837 (1984).

G andnot her notes that she has been sober for fourteen
years, which is comendable. Under HRS § 571-46(b)(13), however
the Fam |y Court was required to consider any evidence of past
drug abuse by Grandnother. The Famly Court found that this
factor wei ghed agai nst her because of her federal drug
conviction. As substantial evidence supports this finding, the
Fam |y Court did not clearly err. See In re Doe, 95 Hawai ‘i at
190, 20 P.3d at 623.

Finally, in applying the best interests standards, the

Fam |y Court did not refer to G andnother's age and, although the
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Fam |y Court previously noted her age and her anticipated age at
the tinme H A reached eighteen years old, there is no indication
in the record that the court inappropriately wei ghed
Grandnother's age in declining to award adoption to her.

V. CONCLUSI ON

For these reasons, we affirmthe Famly Court's

Novenber 10, 2015 Adoption Decrees granting the Foster Parents
petitions to adopt R A and H A, as wll as the Famly Court's
Decenber 8, 2015 order denying DHS s and G andnot her's adoption
petitions.
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