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W LLI AM E.
1)
2)
3)
4)

5)

NO. CAAP-17-0000016

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

I N RE HAWAI ‘I STATE ASBESTOS CASES
Thi s Docunent Applies To:
SCHANE and M CHELLE SCHANE, Pl aintiffs-Appellees,

V.

GENERAL ELECTRI C COVPANY, |INC., a New York
cor porations;

ATWOOD & MORRI LL, a subsidiary of WEIR VALUES &
CONTROLS USA INS., a Massachusetts Corporation;
AURORA PUVMP COMPANY, a division of PENTAIR, INC , a

M nnesot a cor porati on;

CBS CORPCORATION, f/k/a VIACOM I NC., successor by
merger to CBS CORPORATI ON, f/k/a WESTI NGHOUSE
ELECTRI C CORPORATON, a Del aware corporation;

FLOANSERVE US | NC., solely as successor to ROCKWELL
MANUFACTURI NG COVPANY, successor-in-interest to
EDWARD VALVE AND MANUFACTURI NG COVPANY, and
successor-in-interest to EDAMRD VALVES, INC., a
New Yor k corporation;

| TT CORPORATI ON, successor-in-interest to FOSTER
ENG NEERI NG an | ndi ana cor porati on;

JOHN CRANE, INC., a Del aware corporation;

THE LYNCH CO., INC., a Hawai ‘i corporation;

ELECTROLUX HOVE PRODUCTS, successor to COPES VULCAN,
I NC., a Del aware corporation;

THE NASH ENG NEERI NG COVPANY, a Del awar e
corporation;

TATE ANDALE, INC., a Maryland corporation;

VELAN VALVE CORP., a New York corporation;

THE WLLI AM POAELL COWVPANY, an Chi o corporation;

| NGERSOLL RAND CO., individually and as successor -
in-interest to ALDRICH PUWS, a New Jersey

cor poration;
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15) AMETEK, INC., Successor-in-Interest by nmerger to
SCHUTTE AND KCERTI NG COVPANY, a corporation
i ncor porated under the | aws of Del awar e;

16) ANCHOR DARLI NG VALVE COWPANY, as successor-in-
i nterest to ANCHOR EQUI PMENT, a Pennsyl vani a
corporation;

Def endant s- Appel | ees;
and
17) DOES 1 to 25, Defendants;
and
HUGO PARKER LLP, EDWARD R HUGO and ANTHONY BENTI VEGNA,
Non- Part y/ Respondent s/ Appel | ant s

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIVIL NO 15-1-0034)

ORDER
GRANTI NG JANUARY 17, 2017 MOTION TO DI SM SS APPELLATE COURT
CASE NUMBER CAAP- 17- 0000016 FOR LACK OF APPELLATE JURI SDI CTI ON
AND
DI SM SSI NG AS MOOT ALL PENDI NG MOTI ONS
| N APPELLATE COURT CASE NUMBER CAAP- 17- 0000016
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of (1) Plaintiffs-Appellees WIIliamE.
Schane and M chelle Schane's (the Schane Appel |l ees) January 17,
2017 notion to dism ss appellate court case nunber CAAP-17-
0000016 for |ack of appellate jurisdiction, (2) Non-Party
Respondent s/ Appel | ants Hugo Parker LLP, Edward R Hugo and
Ant hony Bentivengna's (the Attorney Appellants) January 23, 2017
menor andum i n opposition to the Schane Appel |l ees’ January 17,
2017 notion, and (3) the record, it appears that we |ack
appel late jurisdiction over the Attorney Appellants' appeal from
t he Honorabl e Rhonda A. Nishinura's
. Decenber 19, 2016 interlocutory "Findings of Fact,
Concl usi ons of Law and Order Granting Plaintiffs
Motion for an Order to Show Cause" (the Decenber 19,
2016 interlocutory sanction order) and
. Novenber 15, 2016 interlocutory order denying the

Attorney Appellants' nmotion to disqualify the presiding
judge (the Novenber 15, 2016 interlocutory order),
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because the circuit court has not yet entered a final judgnent,
as Hawaii Revised Statutes (HRS) § 641-1(a) (2016) and Rule 58 of
the Hawai ‘i Rules of G vil Procedure (HRCP) require under the

hol ding in Jenkins v. Cades Schutte Flem ng & Wight, 76 Hawai ‘i

115, 119, 869 P.2d 1334, 1338 (1994). Moreover, the subject
orders are not appeal abl e under the collateral order doctrine.
HRS § 641-1(a) authorizes appeals to the Hawai ‘i
I nternmedi ate Court of Appeals fromfinal judgnments, orders, or
decrees. Appeals under HRS 8§ 641-1 "shall be taken in the manner
provided by the rules of court.” HRS 8 641-1(c). HRCP
Rul e 58 requires that "[e]very judgnent shall be set forth on a
separate docunent." Based on HRCP Rule 58, the Supreme Court of
Hawai ‘i holds in civil circuit court cases that "[a]n appeal nay
be taken fromcircuit court orders resolving clains against
parties only after the orders have been reduced to a judgnent and
t he judgnent has been entered in favor of and against the
appropriate parties pursuant to HRCP [Rule] 58[.]" Jenkins, 76
Hawai ‘i at 119, 869 P.2d at 1338. "Thus, based on Jenkins and
HRCP Rul e 58, an order is not appeal able, even if it resolves al
claims against the parties, until it has been reduced to a

separate judgnent."” Carlisle v. One (1) Boat, 119 Hawai ‘i 245,

254, 195 P.3d 1177, 1186 (2008); Bailey v. DuVauchelle, 135

Hawai ‘i 482, 489, 353 P.3d 1024, 1031 (2015); Alford v. Gty and

Count of Honolulu, 109 Hawai ‘i 14, 20, 122 P.3d 809, 815 (2005).

"An appeal froman order that is not reduced to a judgnment in

favor or against the party by the time the record is filed in the
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suprene court will be dism ssed." Jenkins, 76 Hawai ‘i at 120,
869 P.2d at 1339 (footnote omtted).

On March 14, 2017, the circuit court clerk filed the
record on appeal for appellate court case nunber CAAP-17-0000016,
whi ch does not contain a final judgnent. |In the absence of an
appeal abl e final judgnent, the only potential authority for
appealing the two subject interlocutory orders appears to be the
collateral order doctrine. The Suprene Court of Hawai ‘i "ha[s],
in rare situations, considered an interlocutory order so
effectively ‘“final’ that [it] ha[s] exercised appellate
jurisdiction over an appeal that is neither a final judgnment nor
has been allowed by the circuit court under HRS § 641-1(b)."
Abrans v. Cades, Schutte, Flemng & Wight, 88 Hawai ‘i 319, 321,

966 P.2d 631, 633 (1998).

Appellate jurisdiction in these cases is exercised under the
coll ateral order doctrine. These interlocutory appeals are
limted to orders falling in that small class which finally
determ ne clainms of right separable from and collateral to,
rights asserted in the action, too inmportant to be denied
review and too i ndependent of the cause itself to require

t hat appellate consideration be deferred until the whole
case i s adjudicated.

Id. (citations and internal quotation marks omtted). |[In order
to be appeal abl e under the collateral order doctrine, an appeal ed
order nust satisfy all three of the followi ng requirenments: "the
order nust [1] conclusively determ ne the disputed question,

[2] resolve an inportant issue conpletely separate fromthe
merits of the action, and [3] be effectively unrevi ewabl e on
appeal froma final judgnent." |1d. at 322, 966 P.2d at 634
(citations and internal quotation marks omtted) (brackets in

original). The Suprene Court of Hawai ‘i has observed that it
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"must construe the collateral order doctrine narrowWy and be

parsinmonious in its application.” Siangco v. Kasadate, 77

Hawai ‘i 157, 162, 883 P.2d 78, 83 (1994). OQherwise, "[a]llow ng
w despread appeals fromcollateral orders would frustrate the
pol i cy agai nst pieceneal appeals enbodied in HRS § 641-1." I1d.
Regar dl ess whet her the Novenber 15, 2016 interlocutory
order is independently appeal abl e under the coll ateral order
doctrine, the Attorney Appellants did not file their January 13,
2017 notice of appeal wthin thirty days after entry of the
Novenber 15, 2016 order, as HRAP Rule 4(a)(1) requires for a
tinmely appeal. The failure to file a tinely notice of appeal in
acivil mtter is a jurisdictional defect that the parties cannot
wai ve and the appellate courts cannot disregard in the exercise

of judicial discretion. Bacon v. Karlin, 68 Haw. 648, 650, 727

P.2d 1127, 1128 (1986); HRAP Rule 26(b) ("[N o court or judge or
justice is authorized to change the jurisdictional requirenents
contained in Rule 4 of these rules."”); HRAP Rule 26(e) ("The
reviewi ng court for good cause shown may relieve a party froma
default occasioned by any failure to conply with these rules,
except the failure to give tinmely notice of appeal.").
Therefore, we |ack appellate jurisdiction to review the

Novenber 15, 2016 interlocutory order.

Wth respect to whether the Decenber 19, 2016
interlocutory sanction order is appeal abl e under the coll ateral
order doctrine, this court has held that "orders inposing
sanctions agai nst attorneys are i medi ately appeal abl e under the

coll ateral order doctrine." Schonleber v. A Reef Adventure,
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Inc., 97 Hawai‘i 422, 426, 38 P.3d 590, 594 (App. 2001) (citation

omtted). However, it is noteworthy that in Schonl eber v. A Reef

Adventure, Inc., the sanction order sanctioned the attorney in

three specific nonetary amounts of $50. 00, $450.00, and $150. 00.
Id. at 425, 38 P.3d at 593. Under anal ogous circunstances, the
Suprene Court of Hawai ‘i has generally held that an interlocutory
sanction order against a party satisfies the three requirenents
for appealability under the "collateral order doctrine" only if

"the order directed paynent of the assessed sum and was

i medi ately enforceabl e through contenpt proceedings."” Harada v.

Ellis, 60 Haw. 467, 480, 591 P.2d 1060, 1070 (1979) (enphases
added). In other words, the sanction order nust assess a
nmonetary fine in a specific anount that the sanctioned party nust
pay, so that the failure of that party to pay the specific anount
woul d be i medi ately enforceable through formal contenpt

proceedi ngs. For exanple, when a sanction order against a party
did not yet specify the exact anmount of the sanction, the Suprene
Court of Hawai ‘i held that the sanction order failed to satisfy

all three requirenents of the collateral order doctrine:

First, the circuit court's order did not fully and finally dispose
of the sanctions issue because it did not specify the amount of the
Si angcos' attorney's fees that Kasadate would have to pay, but nerely
identified in general terns the activities that would be reinbursable.
Because the circuit court will have to revisit the issue to set the
exact amount of the fees owed the Siangcos, the sanctions order is
interlocutory.

Si angco v. Kasadate, 77 Hawai ‘i at 161, 883 P.2d at 82 (citations

omtted; enphases added). Wen the interlocutory sanction order
agai nst a party does not specify the exact anmount of the

sanction, the interlocutory sanction order "fails to satisfy the
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strict prerequisites of the collateral order doctrine," and thus,

"is not a final appeal able order.”™ I1d. at 162, 883 P.2d at 83.
In the instant case, the Decenber 19, 2016

interlocutory sanction order does not fully and finally dispose

of the sanctions issue because it does not specify the anpunt of

the attorneys' fees and costs that the Attorney Appellants wll
have to pay, but, instead, it nerely identifies in general terns
the activities that will be reinbursable. Furthernore, the
Decenber 19, 2016 interlocutory sanction order does not appear to
be i medi ately enforceabl e through contenpt proceedi ngs. Because
the circuit court will have to revisit the issue to set the exact
anount of the attorneys' fees and costs and the period by which
paynment is due, the Decenber 19, 2016 interlocutory sanction
order lacks the necessary finality to qualify as an appeal abl e
final collateral order. Consequently, we |ack appellate
jurisdiction.

[Jlurisdiction is the base requirement for any court

consi dering and resolving an appeal or original action
Appellate courts, upon determ ning that they | ack
jurisdiction shall not require anything other than a

di sm ssal of the appeal or action. Wthout jurisdiction, a
court is not in a position to consider the case further.
Thus, appellate courts have an obligation to insure that
they have jurisdiction to hear and determ ne each case. The
lack of subject matter jurisdiction can never be waived by
any party at any time. Accordingly, when we perceive a
jurisdictional defect in an appeal, we nust, sua sponte

di sm ss that appeal

Housi ng Fin. and Dev. Corp. v. Castle, 79 Hawai ‘i 64, 76, 898

P.2d 576, 588 (1995) (citation, internal quotation marks, and

ellipsis points omtted; enphasis added); Pele Defense Fund v.

Puna Geothernmal Venture, 77 Hawai i 64, 69 n.10, 881 P.2d 1210,

1215 n. 10 (1994).
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Therefore, I T | S HEREBY ORDERED t hat the Schane
Appel | ees' January 17, 2017 notion to dism ss appellate court
case nunber CAAP-17-0000016 for |ack of appellate jurisdictionis
granted, and appellate court case nunber CAAP-17-0000016 is
di sm ssed for |ack of appellate jurisdiction.

| T 1S FURTHER HEREBY ORDERED t hat all pending notions

in appel late court case nunber CAAP-17-0000016 are di sm ssed as

moot .

DATED: Honol ul u, Hawai ‘i, April 24, 2017.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





