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NO. CAAP-15- 0000870
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
COLLEEN M CHELE HAM LTQN, Defendant - Appel | ant.

APPEAL FROM THE CIRCUI T COURT OF THE THHRD CIRCUI T
(CR NO. 15-1-0147K)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakamura, Chief Judge, and Fujise and Leonard, JJ.)

Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Col | een M chele Ham lIton (Ham | ton) through
an anmended conplaint with second-degree reckl ess endangering of
MR (Count 1); first-degree crimnal property damage relating to
MR and her car (Count 2); third-degree assault of A L. (Count
3); and third-degree assault of OR (Count 4). The anended
conpl ai nt was based on allegations that Ham | ton deliberately
rammed her car into the car driven by MR, who was representing
Ham [ ton's husband in divorce proceedi ngs, causing bodily injury
to OR, a mnor, who was a passenger in MR 's vehicle, and then
assaulted A.L., while A'L. was attenpting to serve Hamlton with
a tenporary restraining order (TRO obtained by MR against
Ham [ton. Hamlton's theory of defense was that MR was chasing
her, that MR caused the collision by abruptly turning in front
of Ham Iton without giving Hamlton tine to stop, and that
Ham [ ton acted in self-defense after A L. assaulted her.
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After a jury trial, Hamlton was found guilty of Count
1, acquitted of Count 2, found guilty of the | esser offense of
third-degree assault as a nutual affray on Count 3, and found
guilty of Count 4. The Crcuit Court of the Third Crcuit
(Crcuit Court)¥ sentenced Hanilton to concurrent terns of one
year of inprisonnment as to Counts 1 and 4 and thirty days of
i mprisonnment as to Count 3, with credit for tinme served. The
Circuit Court entered its Judgnent on Cctober 20, 2015.

On appeal, Ham lton, proceeding pro se,? asserts the
foll owi ng points of error:

1. "Evidence was not presented at trial for
the Defendant[']s defense.”

2. "Wtnesses were not used at trial to defend
t he Def endant.”

3. "Special Jury Instruction was requested by the
Def endant and was not presented at trial."¥

4. "Fal se testinony and evi dence was used agai nst
t he Def endant by her appointed attorney Dean Kauka, the
prosecutors' w tnesses and evidence and the States
I nvesti gator Donal d Rudny."#

Y The Honorable Melvin H. Fujino presided.

2 Hamilton was represented by appointed counsel Dean Kauka (Kauka) in
the Circuit Court until the Circuit Court granted Ham lIton's request to
proceed pro se during the trial. The mnutes entered by the Circuit Court
clerks indicate that after the State had rested its case-in-chief at trial and
during the testinony of the first witness called by the defense, the Circuit
Court granted Hamilton's request to represent herself and appointed Kauka as
stand-by counsel. After Hamlton filed her notice of appeal pro se, this
court remanded the case to the Circuit Court to determ ne whether counse
shoul d be appointed on appeal for Hamlton. On remand, the Circuit Court,
after holding a hearing, found that Ham |Iton wanted to continue representing
herself as a pro se litigant in this case, and it ruled that Ham | ton
knowi ngly, intelligently, and voluntarily waived her right to an attorney.

|t appears that Hamilton refers to the following special jury
instructions with respect to this point of error: (1) "Jury may indict Melvin
Fujino"; (2) "Jury is to make statement on who is responsible for the
accident"; (3) "Jury may submt questions"; (4) "I am allowed to speak pro
se"; and (5) "Unani nous verdict rule and jury may ask for further
instructions."

4 The record indicates that Donald Rudny was an acci dent reconstruction
expert hired by the defense thorough funds authorized by the Circuit Court.
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5. "Defendant had i neffective counsel ."

6. "Defendant was not given a choice for change
of venue through attorney Dean Kauka."

7. "Defendant was not allowed an inpartial jury.
Dean Kauka refused on Cctober 13, 2015 to renove four
jurors as requested by the Defendant. This request
i ncluded the Foreperson. . . . Defendant seeks
verification from Dean Kauka if her testinony to this
fact does not suffice.”

8. "Defendant was given inpartial [sic], unfair
treatnent, by |aw enforcenent."”

9. "All preceding points of error were assisted

t hrough Judge Melvin Fujino who rejected his recusal,

the notion to withdraw gi ven by Dean Kauka and the

nmotion to w thdraw counsel and repl ace counsel given by

t he Defendant."”

As expl ained below, we affirmthe Crcuit Court's
Judgnent .

| .

At the outset, we observe that our ability to rule on
the nmerits of Hamlton's clains of error is severely hanpered by
her failure to provide transcripts of relevant court proceedi ngs.
As stated by the Hawai ‘i Suprene Court, "When an appell ant
desires to raise any point on appeal that requires the
consideration of the oral proceedings before the court appeal ed
from the appellant bears the burden to show error by reference
to matters in the record, and he or she has the responsibility of
providing the relevant transcript.”" State v. Hoang, 93 Hawai ‘i
333, 334, 3 P.3d 499, 500 (2000).

The burden is upon appellant in an appeal to show
error by reference to matters in the record, and he or she
has the responsibility of providing an adequate transcript.
The law is clear in this jurisdiction that the appellant has
the burden of furnishing the appellate court with a
sufficient record to positively show the all eged error.

Bettencourt v. Bettencourt, 80 Hawai ‘i 225, 230, 909 P.2d 553,
558 (1995) (internal quotation marks, citations, and brackets
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omtted).¥ There is a "presunption that the trial court acted
wi thout error" that the appellant nmust overcome. Hoang, 93
Hawai ‘i at 336, 3 P.3d at 502.

Ham [ ton did not request or provide any transcripts of
the Circuit Court proceedings in this case.¥ Wthout rel evant
transcripts, we cannot review many of the clains of error raised
by Ham |l ton, including her clains relating to the evidence,

W t nesses, jury instructions, and lack of an inpartial jury at
her trial (points of error 1, 2, 3, 4, and 7) and her cl ai m of
unfair treatnment by |aw enforcenent (point of error 8). Because
we cannot verify these clainms of error by Ham|lton w thout the

rel evant transcripts, and because "we will not presune error
based on a silent record, the presunption that the trial court
acted without error nust prevail.” 1d. Accordingly, we conclude

that Ham lton did not satisfy her burden of establishing that the
Crcuit Court erred with respect to her points of error 1, 2, 3,
4, 7, and 8.
.
W w il proceed to address Hamlton's remai ning points
of error, to the extent we can, given the record provided.
A
Ham | t on contends that her appointed counsel, Dean
Kauka (Kauka), provided ineffective assistance on a nunber of
grounds, including that he failed to request a change of venue,

5 The Hawai ‘i Rul es of Appellate Procedure (HRAP) clearly place the
obligation on the appellant to request transcripts and provide a record that
is sufficient to enable the appellate court to review the appellant's points
of error. See HRAP Rule 10(b)(1)(A) (2012) ("When an appellant desires to
rai se any point on appeal that requires consideration of the oral proceedings
before the court appealed from the appellant shall file with the appellate
clerk, within 10 days after filing the notice of appeal, a request or requests
to prepare a reporter's transcript of such parts of the proceedings as the
appel l ant deens necessary that are not already on file in the appeal."); HRAP
Rule 11(a) (2010) ("It is the responsibility of each appellant to provide a
record . . . that is sufficient to review the points asserted and to pursue
appropriate proceedings in the court or agency from which the appeal is taken
to correct any om ssion.").

8 The only transcript of proceedings in the record is an excerpt of

Ham I ton's prelimnary hearing testimny, which the State attached as an
exhibit to a motion in |imne.
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to adequately consult with her, to adequately investigate and
prepare for trial, to obtain and call w tnesses she requested,
and to conpetently represent her at trial. Hamlton bears the
burden of establishing that Kauka provided ineffective
assistance. State v. Antone, 62 Haw. 346, 348, 615 P.2d 101, 104
(1980). To neet this burden, Ham lton nust satisfy the follow ng
two-part test: (1) she "nust establish specific errors or
om ssions of [her] counsel reflecting counsel's lack of skill,
judgnent or diligence"; and (2) she "nust establish that these
errors or omssions resulted in either the wthdrawal or
substantial inpairment of a potentially meritorious defense."
Id. at 348-49, 615 P.2d at 104.

Ham [ ton's claimthat Kauka provided ineffective
assi stance for failing to request a change of venue is w thout
merit. Hamlton argues that she sought a change of venue because
she knew many nenbers of the Kona and Wai nea | egal community as
the result of her use of self-help centers and her divorce
proceedi ngs, and therefore, another venue, such as Hlo, would
have been a fair setting for the trial. Hamlton was not
entitled to a mandatory change of venue because there is no
indication that there was "so great a prejudice" against her that
she could not "obtain a fair and inpartial trial" where the
prosecuti on was pending. Hawai‘i Rules of Penal Procedure (HRPP)
Rul e 21(a) (2012); see State v. Pauline, 100 Hawai ‘i 356, 365-67,
60 P.3d 306, 315-17 (2002). In addition, there is no indication
that Hamlton was entitled to a discretionary change of venue
because the circunstances she describes did not conpel the need
for a change of venue. See United States v. Hunter, 672 F.2d
815, 816 (10th G r. 1982) (construing federal rule analogous to
HRPP Rul e 21 and stating that "[c]hange of venue in a crimnal
case is discretionary, and a trial judge's decision on the matter
is entitled to deference. The facts nust conpel and not nerely
support venue transfer before an abuse of discretion will be
found by an appellate court.” (citation omtted)). Hamlton has
not met her burden of showi ng that Kauka's failure to request a
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change of venue constituted deficient performance or resulted in
the wi thdrawal or substantial inpairnment of a potentially
meritorious defense.

We further conclude that based on the current record,
Ham [ ton has failed to neet her burden of show ng that her
remai ni ng chall enges to Kauka's representation constitute

i neffective assistance of counsel. W note, however, that
Ham [ ton has alleged facts that, if proven, may support a claim
of ineffective assistance of counsel. W therefore deny these

remai ning clainms of ineffective assistance without prejudice to
Ham lton raising themin an HRPP Rul e 40 proceedi ng and under a
nore devel oped record. See State v. Silva, 75 Haw. 419, 439, 864
P.2d 583, 592-93 (1993).

B.
Ham | ton argues that Judge Melvin H Fujino (Judge
Fujino) erred in denying her notions seeking his recusal. W
review a trial judge's denial of a notion for recusal under the
abuse of discretion standard. State v. Ross, 89 Hawai ‘i 371,
375-76, 974 P.2d 11, 15-16 (1998). In Ross, the Hawai ‘i Suprene
Court noted:

Deci sions on recusal or disqualification present perhaps the
ultimate test of judicial discretion and should thus lie
undi sturbed absent a showi ng of abuse of that discretion

As one court stated:

The jurist requested to recuse hinself [or herself] is
the nmost capable to determi ne those factors hidden in
the recesses of the m nd and soul which would bear
upon his or her capability to maintain the
impartiality that each matter must receive. The

deci sion of that judge is final, subject to review
only for an abuse of that discretion.

Id. (brackets, ellipsis points, and citation omtted).

The record indicates that prior to this case, Judge
Fujino presided over Ham lton's divorce case agai nst her husband;
that after she disregarded repeated warni ngs, Judge Fujino found
Ham [ ton in crimnal contenpt of court for her disorderly or
cont enpt uous behavi or and her breach of peace or disturbance with
intent to disrupt the court's proceedings during a hearing in the
di vorce case; that Judge Fujino sentenced Hamlton to thirty days
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of incarceration for her crimnal contenpt, but |ater anended the
sentence to twenty-two days; and that Judge Fujino signed the TRO
issued in favor of MR and against Hamlton that MR was trying
to serve when the collision between Ham Iton's vehicle and MR 's
vehi cl e occurred. Judge Fujino also increased Ham | ton's bai
from $2,750 to $70,000 after the conplaint against Ham|lton was
anended to charge first-degree crimnal property damage, a cl ass
B felony, in Count 2, instead of second-degree crimnal property
damage, a class C fel ony.

Ham I ton noved in this case to recuse Judge Fujino and
al so noved for reconsideration of his denial of her recusal
notion, alleging that Judge Fujino was biased because he had
heard evidence in the divorce case and ruled in favor of her
husband in that case; that Judge Fujino had warned her and then
found her in contenpt in the divorce case; that MR, a
conplaining wwtness in this case, was the lawer for Hamlton's
husband in the divorce case; and that Judge Fujino had raised
Ham [ ton's bail after the anmended conplaint was filed. Hamlton
al so clainmed that she wanted to call Judge Fujino as a w tness at
trial because he had signed the TROthat MR was trying to serve
when the collision occurred and because "she is '"enotionally
chal  enged in her reactions whenever Judge Fujino is in the sanme
courtroom"'"

Judge Fujino denied Hamlton's notion for recusal and
for reconsideration. Anong other things, Judge Fujino found that
Ham lton failed to make a showi ng that he was biased or

prej udi ced agai nst her; that his sitting in prior proceedi ngs
involving Ham | ton was insufficient grounds for himto recuse or
be disqualified; that there were no contested matters regardi ng
the TRO before the court and his role as the judge who signed the
TRO did not make hima relevant witness in this case; and that he
woul d not be sitting as a fact-finder in the case because
Ham [ ton's case was set for a jury trial.

We conclude that Ham I ton has not denonstrated that
Judge Fujino abused his discretion in denying Hamlton's requests
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that he recuse hinself. |In Ross, the suprene court concl uded
that parties "may not predicate their clainms of disqualifying

bi as on adverse rulings, even if the ruling are erroneous."”

Ross, 89 Hawai ‘i at 378, 974 P.2d at 18. In holding that the
trial judge did not abuse his discretion in denying Ross's notion
for disqualification, the suprene court reasoned that the
"'evidence' offered by Ross 'does not even involve matters of any
personal interest to the judge. They concern primarily matters
affecting his exercise of judicial discretion."" 1d. (citation
and brackets omtted). The suprene court in Ross al so addressed
whet her the circunstances created an appearance of inpropriety
requiring the trial judge's recusal. The suprene court held that
"the test for disqualification due to the 'appearance of
inpropriety' is an objective one, based not on the beliefs of the
petitioner or the judge, but on the assessnent of a reasonable

i npartial onl ooker apprised of all the facts.” 1d. at 380, 974
P.2d at 20.

Here, Ham lton's clains of bias are predicated on
adverse rulings nmade by Judge Fujino during judicial proceedings
and do not involve any extrajudicial actions or "matters of any
personal interest"” to Judge Fujino. See id. at 378, 974 P.2d at
18. In addition, we conclude that viewed objectively, a
reasonabl e inpartial onl ooker apprised of all the facts would not
find that Judge Fujino's presiding over this case created an
appearance of inpropriety. See id. at 379-81, 974 P.2d at 19-21;
United States v. Vasquez, 638 F.2d 507, 523 n.8 (2d G r. 1980)
(describing as "neritless" the defendant's contention that the
j udge shoul d have recused hinsel f because the defendant had
previ ously been convicted before the sane judge); United States
V. Scaccia, 514 F. Supp. 1353 (N.D. N Y. 1981) (concluding that
the court's presiding over the defendant's sentencing and
probation revocation in a prior case did not require recusal in a
subsequent crimnal prosecution where the court's all eged bias
stemmed frominformation | earned and actions taken during
judicial proceedings and a jury would be the fact-finder in the
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subsequent prosecution); State v. Boffa, 513 F. Supp. 505, 511 (D
Del. 1981) (concluding that the judge's finding that the
defendant's testinmony was not credible in a prior case did not
require the judge's recusal in the instant prosecution). W
affirm Judge Fujino's denial of Hamilton's recusal requests.”
[T,
Based on the foregoing, we affirmthe Grcuit Court's

Judgnent .
DATED: Honol ul u, Hawai ‘i, March 31, 2017.

On the briefs:

Coll een M chel e Ham |t on
Def endant - Appel | ant pro se.
Chi ef Judge
Davi d Bl ancett - Maddock
Deputy Prosecuting Attorney
County of Hawai ‘i
for Plaintiff-Appellee.
Associ at e Judge

Associ at e Judge

7 To the extent that Hamilton contends that the Circuit Court erred in
ruling on Kauka's notion to withdraw or her motion for withdrawal and
substitution of counsel, we note that Ham lton did not make the transcripts
relevant to these rulings part of the record on appeal. W therefore are
unable to review these clains, and Ham | ton has failed to overcome the
presunption that the Circuit Court acted without error. See Hoang, 93 Hawai ‘i
at 336, 3 P.3d at 502.





