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NO. CAAP-15- 0000480
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
NI CHOLAS A. PARTI N, Defendant - Appel | ant
APPEAL FROM THE DI STRICT COURT OF THE THHRD CIRCU T
(CASE NO 3DTA-15-00283)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, C.J., and Fujise and Reifurth, JJ.)

Def endant - Appel | ant Nicholas A Partin appeals fromthe
Judgnent and Notice of Entry of Judgment, filed on May 27, 2015
in the District Court of the Third CGrcuit ("District Court").?
Partin was convicted in a bench trial of Count 1, Operating a
Vehi cl e Under the Influence of an Intoxicant ("OVUI") in
violation of Hawaii Revised Statutes ("HRS') section 291E-
61(a) (1) (Supp. 2014); Count 2, Refusal to Submt to Breath
Bl ood, or Urine Test in violation of HRS section 291E-15 ( Supp.
2014); and Count 3, driving without a license in violation of HRS
section 286-102(b) (Supp. 2014).?2

On appeal, Partin contends that the District Court
erred (1) in admtting the results of a Horizontal Gaze Nystagmnus
("HGN') test because (a) Plaintiff-Appellee State of Hawai ‘i
failed to lay an adequate foundation for its adm ssion into
evi dence, (b) there was insufficient foundation that Hawai ‘i
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In this appeal, Partin only challenges his conviction on Count 1.
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Police Oficer Shel don Nakanoto was qualified to conduct and
eval uate the HGN test, and (c) there was insufficient evidence to
show that the HGN test was properly conducted; and (2) by
admtting the HGN test result as substantive evidence of
inmpairnment. Partin also contends that the erroneous adm ssion of
the HGN test result was not harm ess beyond a reasonabl e doubt
because the other evidence that he was operating his vehicle
whil e inpaired was not overwhel m ng.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resolve Partin's points of error as follows and vacate his OVU
convi ction.

(1) Partin contends that the District Court erred in
admtting Oficer Nakanoto's testinony regarding Partin's
performance on the HGN test because the State failed to lay a
sufficient foundation for such testinony. "Before HGN test
results can be admtted into evidence in a particular case .
it nmust be shown that (1) the officer adm nistering the test was
duly qualified to conduct the test and grade the test results,
and (2) the test was perfornmed properly in the instant case."
State v. Ito, 90 Hawai ‘i 225, 244, 978 P.2d 191, 210 (App. 1999)
(citations omtted). In Ito, we noted that "we have no way of
knowi ng the extent and nature of [the officer's] HGN training,
whet her [the officer's] training was supervised by certified
instructors, whether [the officer] was certified to adm nister
the test, and whether [the officer] received periodic retraining
to refresh hinself on his HGN test adm nistration skills." 1d.
Simlarly, here, the State failed to lay a sufficient foundation
that Oficer Nakanbto was qualified to conduct and grade the HGN
evidence. Therefore, the District Court erred in admtting the
HCGN test results.

(2) Partin contends that the District Court erred in
admtting the HON test results as substantive evidence of
inmpairnment. In light of our conclusion above that the HGN
results were inproperly admtted, we do not reach the question of
whet her the HGN results were inproperly admtted as substantive
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evi dence.

(3) Because the other evidence of Partin's inpairnent
was not overwhel m ng, the erroneous adm ssion of the HGN results
was not harnl ess.

Ther ef or e,

| T I S HEREBY CORDERED t hat the Judgnent and Notice of
Entry of Judgnent, filed on May 27, 2015 in the District Court of
the Third Crcuit is vacated to the extent that it entered
judgnment on Count 1, and the case is renmanded for a new trial on
t hat count.

DATED: Honol ul u, Hawai ‘i, April 7, 2017.

On the briefs:

Sanson S. Shigetom , Chi ef Judge
Deputy Public Defender,
f or Def endant - Appel | ant .

Dal e Yamada Ross, Associ at e Judge
Deputy Prosecuting Attorney,
County of Hawai ‘i,
for Plaintiff-Appellee.
Associ at e Judge





