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NO. CAAP-13-0001883
| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
ANNE CAPRI O SHOVI C, Pl aintiff-Appell ee,

V.
WAYNE ARTHUR WHI STLER, Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-D NO. 07- 1- 0100)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Leonard and Reifurth, JJ.)

Thi s appeal arises out of a post-divorce-decree
proceedi ng i n whi ch Def endant - Appel | ant Wayne Arthur Wi stler,
pro se, appeals fromthe June 3, 2013 "Order Denyi ng Defendant's
Motion for Postponenment of the Court's Ruling on Attorney Fees
for the Plaintiff in the Court Hearing of April 24, 2013" ("Order
Denyi ng Motion for Postponenent”), and the June 3, 2013 "Order
Awar di ng Attorney's Fees and Costs; Judgnment" ("Order Awardi ng
Attorneys Fees and Costs") (collectively, the "June 3, 2013
Orders”) entered by the Famly Court of the First Grcuit
("Famly Court")¥ in favor of Plaintiff-Appellee Anne Caprio
Shovi c.

On appeal, Whistler alleges that the Famly Court
abused its discretion when it awarded attorneys' fees and costs

= The Honorable Catherine H. Remi gio presided.
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to Shovic.? Upon careful review of the record and Wistler's
brief, and having given due consideration to the argunents
advanced and the issues raised, we resolve Wistler's points of
error as follows and affirm

W review the Famly Court's award for abuse of
di scretion. Kamaka v. Goodsill Anderson Quinn & Stifel, 117
Hawai ‘i 92, 105, 176 P.3d 91, 104 (2008) (quoting Kahal a Royal
Corp. v. Goodsill Anderson Quinn & Stifel, 113 Hawai ‘i 251, 266,
151 P.3d 732, 747 (2007)). W are bound by the Famly Court's
uncontested findings of fact, and any concl usions of | aw which
follow fromthem and are correct statenents of |aw are valid.
Kawamata Farns, Inc. v. United Agri Prods., 86 Hawai ‘i 214, 252,
948 P.2d 1055, 1093 (1997) (citing Wsdomv. Pflueger, 4 Haw.
App. 455, 459, 667 P.2d 844, 848 (1983)).

Wi stler asserts that the Famly Court abused its
di scretion because: 1) Shovic should have waited for the Famly
Court to issue its Decenber 4, 2013 Order before she filed her

< Whi stler's original points of error state as foll ows:

(1) "Ms. Shovic should have waited for the Famly Court's
appeal ruling of 4 December 2013 before she filed her
noti on. If she had waited, the Famly Court's
deci si on woul d have negated her reason for filing.

The | egal fees incurred by her were a result of the
OCSH' s erroneous ruling that M. Whistler should
continue to pay the now invalidated $777 a nonth."

(2) "Judge Rem gi o should have waited to rule on Ms.
Shovic's motion until the critical evidence, the
appeal to the Famly Court, became available. To not
wait is like a judge ruling against a defendant after
the prosecution has presented its case but before the
def ense has had a chance to do so. M. Whistler was
vindicated by the Famly Court's 4 Decenber 2013
ruling. |If the OCSH had done its job correctly, M.
Whi stl er woul d have been able to catch up and keep up
with child support paynments.”

(3) "A judge should not make a Defendant pay for a
Plaintiff's |awyer when the Defendant is unable to pay
a lawyer for himself. It is common knowl edge that

bei ng unable to afford an attorney puts a Pro Se

Def endant at a great, although not always

i nsurmount abl e, di sadvant age when up against a
Plaintiff with experienced representation. Ms Shovic
with over a half mllion dollars in her bank account,
chose to pay the expensive legal fees in order to
ensure her win in the child support hearings. M.

Whi stl er, whose liquid assets are nearly zero, was
unable to do so because he could not afford an
attorney."



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

nmotion;¥ 2) it should not have ruled on Shovic's February 14,
2013 Anmended Motion for Judgnent and Order for Execution of Real
and Personal Property with Menorandum (" Amended Motion") until
after the issuance of the Decenber 4, 2013 Order; and 3) it
shoul d not make Wi stler pay for Shovic's attorney when he was
unable to pay for an attorney to represent hinself. W conclude
that Whistler has failed to establish that the Famly Court
abused its discretion.¥

The Fam |y Court has discretion to award attorneys'
fees and costs to the prevailing party. "Wenever a party files
a notion seeking to enforce a child support order, the court may
award the prevailing party the party's costs and reasonabl e
attorneys' fees incurred, except as this chapter otherw se
provi des. The award shall be nmade only when the prevailing party
was represented by an attorney." Haw. Rev. Stat. 8§ 571-52.7
(2006) .

Here, Shovic filed her Anended Mdtion, seeking to
enforce the OCSH s then-current child support order. Shovic was
represented by an attorney. Prior to the April 24, 2013 hearing,
but after Shovic filed her Amended Motion, Whistler paid the
child support arrearages in full. The Famly Court held the
hearing to address the issue of Shovic's request for attorneys'
fees and costs, and ordered that judgnment be entered agai nst
Wi stler, and that Shovic be awarded attorneys' fees and costs.
Based on the record presented, we are unable to determ ne that

3/ On Septenmber 14, 2011, Wiistler requested that the Hawai ‘i Child
Support Enforcement Agency modify his child support obligation which the
Fam |y Court had set in its order dated Novenber 3, 2010 at $777 per nonth.
Fol | owi ng a hearing on March 23, 2012, the Office of Child Support Hearings
("OCSH") issued its Adm nistrative Findings and Order ("OCSH Order") that
declined to nmodify the child support obligation. \Whistler appealed the OCSH
Order to the Famly Court and it appears, from Exhibit E attached to
Whi stler's opening brief, that the Famly Court (Hon. R. Mark Browning
presiding) issued its ruling on December 4, 2013, vacating in part the OCSH
Or der.

4/ Whi stler did not provide transcripts of the April 24, 2013 hearing
as required by Hawai ‘i Rul es of Appellate Procedure Rule. Haw. R. App. P.
10(b). "The burden is upon appellant in an appeal to show error by reference
to matters in the record and he or she has the responsibility of providing an
adequate transcript." Bettencourt v. Bettencourt, 80 Hawai ‘i 225, 230, 909
P.2d 553, 558 (1995) (brackets and internal quotation marks om tted).
Nevert hel ess, we address the merits of the clains to the extent possible. See
Thomas- Yuki mura v. Yukimura, 130 Hawai ‘i 1, 10 n.19, 304 P.3d 1182, 1191 n. 19
(2013).
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the Fam |y Court abused its discretion when it awarded attorneys’
fees and costs to Shovic.

Wi stler argues that "Ms. Shovic should have waited for
the Famly Court's appeal ruling of 4 Decenber 2013 before she
filed her notion." He asserts that "[i]f she had waited, the
Fam |y Court's decision would have negated her reason for filing.
The |l egal fees incurred by her were a result of the OCSH s
erroneous ruling that M. Wistler should continue to pay the now
i nval i dated $777 a nonth."

Whil e Whistler's argunent appears to be supported, at
| east in part, by what Whistler clains to be a Fam |y Court order
dat ed Decenber 4, 2013, vacating in part the OCSH Order, that
evidence is neither properly before us on appeal nor is it
conplete.®¥ In any event, Hawai ‘i |aw provides that
admnistrative orders remain in effect until they are superseded
by a subsequent court or admnistrative order. Haw Rev. Stat.

8§ 576E-12 (2006). Furthernore, proceedings for review do not
stay enforcenent of an agency decision or the confirmation of any
fine as a judgnent. Haw. Rev. Stat. 8§ 91-14(c) (2012).

Therefore, at the tinme that Shovic filed her notion, she was
entitled to child support arrearages, and the Famly Court did
not err in failing to await resolution of Wistler's challenge to
the OCHS s Order before issuing the June 3, 2013 Orders.

Here, Wiistler failed to pay child support as required
by the order then in effect. Had Wistler paid child support
until such time that the order was nodified, Shovic would not
have had cause to file her notion to enforce. The remainder of
Wi stler's argunents are wthout nerit. Thus, the Famly Court
did not abuse its discretion when it awarded attorneys' fees and
costs to Shovi c.

5 Whi stl er attached two pages of what he contends is a part of an

order addressing Whistler's appeal of the OCSH Order as Exhibit E to his
opening brief. The order itself, however, is not found in the record on
appeal and thus is not available to us. "Anything that is not part of the
record shall not be appended to the brief, except as provided in this Rule."
Haw. R. App. P. 28(b)(10). This court disregards appendices that are not part
of the record, unless otherwi se specified by HRAP. See Au Hoy v. Au Hoy, No.
30486, 2013 WL 2650568, at *1 n.2 (Hawai ‘i App. June 12, 2013) ("Insofar as
any appendices are not part of the record, they are disregarded.").

4
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Therefore, the Order Denying Mdtion for Postponenent
and the Order Awardi ng Attorneys Fees and Costs, both entered by
the Famly Court of the First Crcuit on June 3, 2013, are
af firnmed.

DATED: Honol ul u, Hawai ‘i, April 7, 2017.

On the briefs:
Wayne Arthur Wi stler, Chi ef Judge
Pro Se Def endant - Appel | ant .

Associ at e Judge

Associ at e Judge





