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NO. CAAP-14- 0001364
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
KAMAI LE ELAI NE PONELL, Defendant- Appel | ant
APPEAL FROM THE DI STRI CT COURT OF THE THHRD CIRCU T

(Kona Di vi si on)
(CASE NO 3DTGC 14-043849)

MEMORANDUM OPI NI ON
(By: Nakanura, Chief Judge, and Leonard and G noza, JJ.)

Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Kanmai |l e El ai ne Powel|l (Powell) w th excessive
speeding for driving her vehicle in excess of eighty mles per
hour, in violation of Hawaii Revised Statutes (HRS) 8§ 291C- 105
(2007 & Supp. 2016).!'! After a bench trial, the District Court of

HRS § 291C- 105 provides in relevant part:

(a) No person shall drive a nmotor vehicle at a speed
exceedi ng:

(1) The applicable state or county speed limt by thirty
m | es per hour or nore; or

(2) Ei ghty mles per hour or more irrespective of the
applicable state or county speed limt.

(Emphasi s added.)
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the Third Circuit (District Court)? found Powel|l guilty of the
charge based on a police officer's estimate that Powel|l was
driving her vehicle about 85 nmiles per hour.® The District Court
entered its Judgnent on Novenber 21, 2014.

On appeal, Powell|l argues that: (1) the District Court
erred in admtting the officer's testinony about his visual
estimate of Powel|l's speed; and (2) without this evidence, there
was insufficient evidence to support Powell's conviction for
excessi ve speedi ng.

We conclude that the officer's estimate of Powell's
speed was adm ssible, but was insufficient to support her
conviction for excessive speeding. W further concl ude that
there was sufficient evidence to show that Powell had conmtted
the non-crimnal traffic infraction of driving her vehicle over
the maxi mnum speed limt, in violation of HRS § 291C- 102(a) (1)
(2007).% We therefore vacate Powel |'s excessive speeding
conviction and remand the case for entry of a judgnment that
Powel | commtted the traffic infraction of speeding, in violation
of HRS 8§ 291C-102(a)(1). See State v. Fitzwater, 122 Hawai ‘i
354, 378, 227 P.3d 520, 544 (2010).

BACKGROUND

Hawai ‘i County Police Oficer Larry Flowers (O ficer
Fl owers) was on duty driving northbound on Queen Ka‘ahunanu
H ghway at about 7:30 in the norning. Oficer Flowers testified

2The Honorable Andrew P. W son presided

3The State offered evidence that a radar device had determ ned that
Powel | was traveling 84 mles per hour. However, the District Court found
that the State had failed to lay a sufficient foundation for the radar speed
reading and thus the District Court based its guilty verdict on the officer's
expertise at estimating speed.

Powel | was al so charged with reckless driving, but the District Court
acquitted her of that charge after the bench trial.

*HRS § 291C-102(a) (1) provides, in relevant part:
(a) A person violates this section if the person drives:

(1) A motor vehicle at a speed greater than the maxi mum
speed limt[.]"
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that Powel|l's vehicle, which was traveling sout hbound towards
him caught his attention because he estimted Powell's vehicle
was "doi ng about eighty-five mles per hour."™ Oficer Flowers
testified that Powell's vehicle was the only vehicle in the
sout hbound | ane for about a thousand feet, and that his view was
unobstructed. Oficer Flowers activated the radar device in his
vehi cl e and obtained a reading of 84 mles per hour. Oficer
Fl owers then made a U-turn, stopped Powell's vehicle, and cited
her for excessive speeding.

Wth respect to his ability to estimate speed, Oficer
Flowers testified that whenever he sees a vehicle he believes is
speedi ng, he estimates the vehicle's speed before he activates
his radar device "to confirmor deny [his] estimations.” Oficer
Flowers testified that during his eighteen years as a police
of ficer, he has estimated a vehicle's speed nore than 10, 000
times. Oficer Flowers was asked how accurate his estimation of
speed was "nost of the tinme" and he responded "two to three
mles," as foll ows:

. . What is sort of the range of how close
your visual estimation is to what the radar or |aser gun or
pace, whatever the nmeasuring device is that you use, how
close do you cone nost of the time?

A. Two to three mles.

The District Court ruled that the State had failed to
lay a sufficient foundation for the adm ssion of the radar speed
readi ng. However, the District Court found that O ficer Flowers
was qualified to estimate the speed of Powell's vehicle based on
his ei ghteen years of experience in estinmating speed and then
confirmng that estimate with a radar or |aser device. The
District Court relied on Oficer Flowers' estimate in finding
that the State had proved beyond a reasonabl e doubt that Powel |
was traveling in excess of 80 mles per hour, and it found Powell
gui lty of excessive speeding.
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DI SCUSSI ON
W resolve Powel |'s argunents on appeal as foll ows.
l.

Powel | contends that the District Court abused its
discretion in admtting Oficer Flowers' estimte of Powell's
speed. We di sagr ee.

Wiile the State failed to lay a sufficient foundation
to have Oficer Flowers testify as an expert w tness, we concl ude
that his lay opinion was adm ssi bl e under Hawai ‘i Rul es of
Evi dence (HRE) Rule 701 (2016).° In N elsen v. Anmerican Honda
Mot or Co., 92 Hawai ‘i 180, 187, 898 P.2d 264, 217 (App. 1999),
this court concl uded:

A lay person may render opinions as to speed and
di st ance. Under HRE Rule 701 (1993), a lay witness may
testify as to rate of speed, 1 J. Strong, M Corm ck on
Evi dence 8 11, at 46 n.22 (4th ed. 1992); Nationwi de Mit.
Ins. Co. v. Chantos, 298 N.C. 246, 258 S.E.2d 334 (1979) ("A
person of ordinary intelligence and experience is conpetent
to state his or her opinion as to the speed of a vehicle
when he or she has had a reasonabl e opportunity to observe
the vehicle and judge its speed.")[.]

(Enmphasi s added; brackets omtted.) The State laid a sufficient
foundation for the adm ssion of Oficer Flowers' estimate of
Powel | "s speed as a | ay opi nion.
.

Al t hough O ficer Flowers' speed estimte was
adm ssi ble, we conclude that it was insufficient to prove that
Powel | was traveling in excess of 80 mles per hour. |In reaching
this conclusion, we agree with the reasoning of courts that have
held that an officer's estimate of speed is insufficient to prove

SHRE Rul e 701 provi des:

If the witness is not testifying as an expert, the witness
testimony in the form of opinions or inferences is |limted to
t hose opinions or inferences which are (1) rationally based on the
perception of the witness, and (2) helpful to a clear
under st andi ng of the witness' testimony or the determ nation of a
fact in issue

4
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t hat a defendant was speedi ng beyond a reasonabl e doubt where the
vari ance between the estimated speed and the speed limt is
small. See City of Kansas Gty v. Oxley, 579 S.wW2d 113 (M.
1979) (en banc); State v. Estes, 223 P.3d 287 (ldaho. C. App.
2009).°¢ These courts recognize that a police officer's ability
to estimate the speed of a noving vehicle is subject to error;
therefore, the officer's speed estinate requires a substanti al
margin of error before the officer's estimate is sufficient to
establish a speedi ng of fense.

Here, the variance between Oficer Flowers' speed
estimate (85 mles per hour) and the speed necessary to establish
t he excessive speeding offense (nore than 80 m | es per hour) was

small -- 5 mles per hour for a vehicle traveling at a very high
rate of speed. Mreover, the evidence presented regarding the
accuracy of Oficer Flowers' estimate was inprecise -- the State

only presented evidence that his speed estimate cane within two
to three mles of the neasuring device "nost of the tinme," and it
did not elicit evidence of the accuracy of his estimates at high
rates of speed, such as the 80 mles per hour threshold at issue
in this case. Under these circunstances, we concl ude that

O ficer Flowers' speed estimate was insufficient to support
Powel | "s conviction for excessive speeding. See Fitzwater, 122
Hawai ‘i at 378, 227 P.2d at 544 (concluding that there was
insufficient evidence to support an excessive speedi ng conviction
given the small margin of error (5 mles per hour) between the
unverified speedoneter reading and the 65 mles per hour speed

6 n People v. O sen, 239 N E.2d 354 (N. Y. 1968), the court held that a
police officer's estimate that the defendant was traveling 50 to 55 m | es per
hour in a 30 mles per hour zone was sufficient to sustain the defendant's
speedi ng conviction. The court, however, noted that the officer's estimte
that the defendant was traveling 35 or 40 mles per hour in the same 30 miles
per hour zone "m ght for obvious reason be insufficient, since, it nmust be
assumed that only a mechanical device could detect such a slight variance with
accuracy sufficient to satisfy the burden necessary to sustain a conviction."
O sen, 239 N.E.2d at 355.
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necessary for a conviction). W therefore vacate Powell's
excessi ve speeding conviction.’
[T,

Simlar to the suprenme court in Fitzwater, we concl ude
that while there was insufficient evidence to sustain Powell's
conviction for excessive speeding, there was sufficient evidence
to prove that Powell commtted the non-crimnal traffic
infraction of driving over the maxi mumspeed limt. Wthout
objection by Powell, the District Court took "judicial notice" of
the citation issued to Powell, which showed that the posted speed
limt was 55 mles per hour. Powell testified and stated that
she was not "intentionally speeding” and that "[t]here were no
cars, and so | guess that's why | was speeding.”" W concl ude
that Oficer Flowers' estimate that Powel|'s vehicle was
traveling about 85 mles per hour conmbined with Powell"'s
testinony which indicated that she was "speedi ng" was sufficient
to show that Powel| exceeded the 55 mles per hour speed limt.
We therefore remand the case for entry of a judgnent that Powel |
commtted the infraction of exceeding the maxi numspeed limt, in
violation of HRS § 291C-102(a)(1). See Fitzwater, 122 Hawai ‘i at
378, 227 P.3d at 544.

CONCLUSI ON
Based on the foregoing, we vacate Powel|l's Judgnent
with respect to her conviction and sentence for excessive

"The District Court concl uded, based on Hawai ‘i Supreme Court case | aw,
that the State had failed to lay a sufficient foundation for adm ssion of the
radar speed reading. In particular, the District Court noted that the State
was required to establish the manufacturer's requirements for training. In
response, the State asserted that it could not lay this foundation because the
manuf acturer of the radar device did not issue training requirements. W
note, however, that the State did not offer evidence that would demonstrate
Officer Flowers' proficiency in operating the radar device or that would show
he had undergone training reasonably designed to ensure conpetency in
operating the radar device. Accordingly, the State failed to show that
Officer Flowers was qualified to operate the radar device

6
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speedi ng, and we remand the case for further proceedi ngs
consistent wth this Menorandum Opi ni on.

DATED: Honol ul u, Hawai ‘i, February 28, 2017.
On the briefs:
Jon N. | kenaga

Deputy Public Defender Chi ef Judge
f or Def endant - Appel | ant

Jason R Kw at

Deputy Prosecuting Attorney Associ at e Judge
County of Hawai ‘i

for Plaintiff-Appellee

Associ at e Judge





