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NO. CAAP- 14-0000993
| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
BRI AN L. GRCELSMA and I NGRID K. GROELSMA, Pl aintiffs-Appellants,

v. CITY & COUNTY OF HONOLULU, Defendant - Appel | ee,
and DOES 1-10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 07-1-0213)

MEMORANDUM OPI NI ON
(By: Nakanura, Chief Judge, Leonard and G noza, JJ.)

Plaintiffs-Appellants Brian L. G oelsma and Ingrid K
G oelsma (the Groel smas) appeal fromthe Final Judgnent
(Judgnent) entered agai nst themand in favor of Defendant-
Appellee City & County of Honolulu (City), on June 23, 2014, in
the Circuit Court of the First Circuit (Crcuit Court).® The
Groel smas' suit against the City alleged that the Gty's
negligent failure to adequately maintain, operate, repair, and
inspect its stormsewers caused a | andslide, which danmaged the
G oel smas' property. The G oelnmas do not directly chall enge the
jury verdict in favor of the Gty on the issue of the Cty's

negligence. Rather, the G oel mas argue that the Judgnent nust be

! The Honorable Gary W B. Chang presided.
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vacated, and the case remanded for further proceedings, on the
grounds that the GCrcuit Court abused its discretion in granting
a notion in limne to exclude a March 17, 2012 vi deot aped scopi ng
of a drainline running from Ahuwal e Place to Ahuwal e Street (2012
Vi deoscoping), still photographs fromthe 2012 Vi deoscopi ng, and
certain other exhibits that were not produced in discovery prior
to the discovery cutoff date. For the reasons set forth bel ow,
we affirm

I . FACTUAL AND PROCEDURAL BACKGROUND

In their February 2, 2007 Conpl aint, the G oel smas
all eged that, on or about February 3, 2005, a | andslide began in
the proximty of their property, causing damage to buil di ngs,
| andscaping, walls, trees, and concrete work on the G oel snas’
property. The G oelsmas alleged that the | andslide was a
"proximate result” of the Cty's failure to, inter alia, maintain
its stormsewers, drain lines, and other catchnent facilities,
whi ch caused water to infiltrate the subsurface soils near their
property. The G oel smas sought conpensation for danmages,
i ncluding the cost of energency repairs to their house, the cost
of devices to mtigate the effects of the landslide, and a
di m ni shnment in property value due to the proximty of the
| andslide. The City filed an Answer to the Conplaint on February
26, 2007. Both parties demanded a jury trial.

The Groel smas and the City filed Pre-trial Statenents
on Decenber 3, 2007, and January 28, 2008, respectively. On
Decenber 21, 2009, a trial setting status conference was held,

and trial was set for Novenber 22, 2010. However, on July 26,
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2010, the Goel snmas noved to continue trial and discovery
deadlines. In the Goelmas' counsel's declaration in support of
the notion to continue trial, counsel averred that, before
"certain devel opnents,"? the G oel smas "were essentially ready
for trial, having accunmul ated the docunents necessary to prove
that the Gty s installations were substantial factors that
brought about the | andslide and having a highly qualified expert
who was confident that the City's theories regarding the cause
were easily controverted.” The Cty took no position, but asked
for additional tine to conplete discovery, if the notion was
granted. The court granted the Groel smas' notion, held a further
trial setting conference, and set a newtrial date of June 13,
2011.

On April 25, 2011, the G oel smas noved to add a
critical wtness, Paul C Widig, P.E (Widig), inlieu of their
previously identified expert; the Cty opposed the notion, noting
the G oelsmas' failure (twice) totinmely file their Final Nam ng
of Wtnesses and the G oelsmas' alleged | ack of good faith
related to all eged changes in theory of liability, as well as
their failure to tinely informthe Gty that their prior expert
| ost his professional |icense. The G oel smas' request was
gr ant ed.

On May 26, 2011, the court again continued the trial
date due to a famly energency of the G oel smas' counsel. Months

later, a newtrial date was set for April 9, 2012.

2 The devel opments included a "lengthy notice of records

depositions" by the City, that a settlement had not been reached, and Ms.
Groel sma' s pregnancy.
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On Novenber 14, 2011, the Goelsmas filed a First
Amended Pre-Trial Statenment which listed Weidig as an expert
witness in the area of "causes of |andslides." On March 5,
2012, the court issued a pre-trial conference order, which
ordered, inter alia, the parties to "Meet & Confer re: exhibits
(exhi bits not exchanged at conference shall not be admtted into
evi dence, absent reasonable grounds)” on March 27, 2012 (Pre-
Trial Order).

On March 19, 2012, the Groelsmas provided the City a
copy of the 2012 Videoscoping. On March 20, 2012, the G oel snas
filed a "First Substitution of Wtnesses," purported to
substitute a new |l ay w tness, the videographer for the 2012
Vi deoscoping. At the March 27, 2012 neeting to exchange
exhibits, the Goelsmas submtted the 2012 Vi deoscoping as a
proposed exhibit, as well as several other exhibits representing
evi dence all egedly not previously disclosed. Altogether, it
appears that this new evidence incl uded:

1. A March 17, 2012, videotaped scoping of the drainline
runni ng from Ahuwal e Pl ace to Ahuwal e Street, (Exhibit 2);

2. Still photographs taken fromthe aforementioned March 17
2012 videotaping of a stormdrain line, (Exhibits 3-12
23-27);

3. Documentary evidence regarding the performance of the
af orementi oned vi deotapi ng, (Exhibits 13-14; 28-29);

4. Anot her video of a stormdrain inlet at Ahuwal e Pl ace
during the recent heavy rains of March 2012 (Exhibit 31);

5. Still photographs fromthe video of a stormdrain inlet
at Ahuwal e Pl ace during the recent heavy rains of March
2012, (Exhibits 32-34);

6. Still photographs of purported testing of pipe joints and
a manhol e purportedly performed by Plaintiff Brian L.
Groel sma, (Exhibits 30; 35-47); and
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7. Still photographs of purported tests which are
represented to denonstrate subsi dence of a portion of
Ahuwal e Street, (Exhibits 48-49).

On March 23, 2012, the City noved to strike the
Groel smas' First Substitution of Wtnesses,?® and on April 2,
2012, the City filed a notion in limne to exclude, as untinely,
t he above-referenced evidence fromadm ssion into evidence at
trial and to preclude the G oel smas from nentioning the evidence
at trial (Mdtion to Exclude). The Gty sought to exclude forty
exhi bits of "videographic, photographic, docunentary, and
"testing' evidence," which had been disclosed to the City for the
first time on March 19, 2012, arguing that this new evidence was
not produced in discovery, and was thus in violation of the
di scovery cutoff. The City cited Hawai ‘i Rules of the Crcuit
Courts (HRCC) Rule 12(r) as establishing the discovery cutoff in
this case on February 9, 2012, sixty days before trial. 1In their
supporting nmenorandum the City also noted that the G oel snas'
expert, Weidig, had already produced several reports based on the
exi sting evidence, and the "final report,” dated Novenber 11,
2011, identified the "l eakage through defects such as cracks and
joint separations in the drain |line crossing Ahuwale Street."
The City thus argued that the G oel smas continue to change their
theory of liability, and that the Cty had been prepared for
trial based on the theory stated in Novenber 11, 2011 fi nal

report.

3 On April 5, 2012, the Groelsmas filed a position statenment saying
that the new witness was unnecessary and that Brian Groelsma was testifying as
to the 2012 Vi deoscoping.
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In their opposition to the Cty's Mtion to Excl ude,
the Groel smas did not dispute that the exhibits were not
exchanged until March 19, 2012, but argued that HRCC Rule 12(r)
does not control, as it "deals with discovery and not with trial
evidence." They argued that, because the Pre-Trial Order set the
date to neet and confer regarding exhibits at March 27, 2012, the
exhibits were tinely exchanged. The G oel smas further argued
that the Gty tried to trick theminto not gathering the evidence
intinme by "repeatedly represent[ing] that it would performthe
vi deoscoping that resulted in the new evidence" and then |ater
"reveal[ing] that it would not really performthe videoscoping."
In their opposition, the Goelsmas did not respond to the City's
argunent that their theory of liability had changed. At the
April 9, 2012 hearing on the Mtion to Exclude, the G oel snmas
noted that the sanme drain pipe had been video recorded on March
20, 2005, but they argued that the 2012 Vi deoscopi ng was
essential to show that the gaps in the drain pipe were stil
t here.

At the hearing, the Grcuit Court noted that the new
exhibits were not disclosed to the Gty before Widig's
deposition and were disclosed after the February di scovery
cut of f. The court granted the Mdtion to Exclude, finding that
the G oel smas' introduction of the videoscoping and thirty-nine
ot her exhibits was untinely and "the unfortunate consequence of
too nmuch procrastination in conpleting discovery.” The court
stated that "plaintiffs are responsible to develop their own

evi dence and cannot del egate that duty to opposing counsel."
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The court additionally found that the new evi dence was
"cunul ative," as "M. Goelsma already filnmed the pipe in
question[.]"*

On April 18, 2012, a jury entered a Special Verdict in
favor of the Gty. On May 25, 2012, the court filed a Judgnent
Pursuant to Special Verdict. An (anended) Final Judgnent was
entered on June 23, 2014. On July 23, 2014, the G oelsnmas filed
a notice of appeal.

1. PONIS OF ERROR

The Groel smas raise a single point of error, contending
that the Grcuit Court abused its discretion by excluding the
2012 Vi deoscoping and the thirty-nine other exhibits produced for
the first time on March 19 and 27, 2012.

[11. APPLI CABLE STANDARD OF REVI EW

"[A] court's inposition of a discovery abuse sanction
is reviewabl e on appeal for abuse of discretion. A court abuses
its discretion whenever it exceeds the bounds of reason or
di sregards rules or principles of law or practice to the

substantial detrinment of a party." |In re Guardianship of

Carlsmth, 113 Hawai ‘i 211, 223, 151 P.3d 692, 704 (2006)

(citation, internal quotation marks, and ellipsis omtted).

In applying the abuse of discretion standard of review
to the adm ssibility of relevant evidence under HRE Rule 403
[(i.e., cumul ative evidence)], this court has acknow edged
that the determ nation of the adm ssibility of relevant
evidence under HRE 403 is emnently suited to the trial
court's exercise of its discretion because it requires a
cost-benefit calculus and a delicate bal ance between
probative value and prejudicial effect.

4 It is undisputed that Brian Groelsma docunmented the condition of
the drain pipe on March 20, 2005 with his own video

7
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Udac v. Takata Corp., 121 Hawai ‘i 143, 150, 214 P.3d 1133, 1140

(App. 2009) (quoting State v. McCrory, 104 Hawai ‘i 203, 207, 87

P.3d 275, 279 (2004)).
V. DI SCUSSI ON

The G oel smas subm tted several interrelated argunents
in support of the point of error raised on appeal, including:
that the Grcuit Court abused its discretion in inposing
sanctions for the violation of the discovery cutoff because the
exhibits were not generated until after the discovery cutoff and
that the G oelsmas then disclosed to the City; exclusionary
sanctions shoul d not have been inposed because it was the City's
fault, not the G oelsmas' fault, that the G oel smas did not
possess the "needed evi dence" sooner; the G oel smas had good
cause for their late production of the subject exhibits; there
was no prejudice to the City; and the G oel smas shoul d not have
been sancti oned because they exchanged the exhibits by the
deadline set forth in the March 5, 2012 Pre-Trial Order.

HRCC Rul e 12 governs pre-trial deadlines. HRCC Rule
12(r) (2007) states: "Discovery shall be cut off 60 days before
the assigned trial date." HRCC Rule 12(t) states: "Failure of a
party or his attorney to conply with any section of this rule is
deened an undue interference with orderly procedures and unl ess
good cause is shown, the court may, in its discretion, inpose
sanctions.” "As a general rule, 'good cause' neans a substanti al

reason; one that affords a | egal excuse." State v. Estencion, 63

Haw. 264, 267, 625 P.2d 1040, 1042 (1981).
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"The inposition of a sanction is generally within the

di scretion of the trial court.” Winberg v. D ckson- Wi nberq,

123 Hawai i 68, 71, 229 P.3d 1133, 1136 (2010) (citation
omtted). "[T]rial courts have broad powers to control the
litigation process before them including the presentation of
evidence." 1d. at 75, 229 P.3d at 1140. "The courts al so have
i nherent power to curb abuses and pronote a fair process which
extends to the preclusion of evidence." [1d. (citation omtted).
"[T]he trial court has a broad spectrum of sanctions to inpose,
al t hough the sanction chosen nust be commensurate with the
offense.” 1d. (citation and enphasis omtted).

The G oel smas argue that the exclusion of the subject
exhi bits was "tantanount to an order dism ssing the case.” W
recogni ze that the supreme court has held that "the nore
draconi an sanctions of dismssing a claimor precluding the
evi dence necessary to support a claimare normally reserved for
persi stent and deliberate violations that actually cause sone
prejudice, either to a party or to the court.” 1d. at 76, 229
P.3d at 1141 (citation omtted). |Indeed, "the inposition of a
sanction [such as] precluding [a party] fromsubmtting any
evi dence not previously disclosed [] requires 'an analysis of the
rel evant facts and circunstances that resulted in the exercise of

discretion."" 1d.; see also WH. Shipnan, Ltd. v. Hawaii an

Hol i day Macadam a Nut Co., 8 Haw. App. 354, 362, 802 P.2d 1203

1207 (1990). However, the G oel smas' claimthat the exclusion of
t hese exhibits was the equivalent of dismssal of clains is

wi thout nmerit. Even assum ng that the other exhibits and
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testinony presented by the G oel smas was | ess conpel ling w thout
t he new evidence, they neverthel ess proceeded to trial with
evi dence in support of their clains.

In any case, the Shipman factors support the G rcuit
Court's exercise of its discretion here. This case arose out of
a February 2005 | andslide and suit was filed in February of 2007.
In addition, trial dates had been previously set for Novenber of
2010 and June of 2011, before the third setting in April of 2012.
The first delay was unopposed and was expressly for the purpose
of facilitating the G oelsmas' presentation of a "critical" new
expert witness in support of their clainms. |t appears that each
tinme the trial date was continued the pre-trial deadlines,
i ncl udi ng the discovery deadlines, were also continued, giving
all parties anple opportunity to marshal their evidence, secure
expert review and opinions concerning the evidence, and prepare
for trial. Notw thstanding the G oelsnmas' clains that they
needed an updated vi deoscopi ng and that they had antici pated that
the Gty would do it, there is no adequate explanation as to why
they did not diligently pursue the matter until after the
di scovery cutoff. In fact, the G oel smas took the position that
their eleventh hour production was tinely, that the discovery
cutoff did not apply because there was a |later date set to
exchange exhibits — essentially, that they were not required to
conply with the discovery cutoff. |In their opposition

menor andum the G oel smas argued t hat

10
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[HRCC Rule 12] deals with discovery and not with tria
evidence. The provision that is actually controlling is the
provision in the [Pre-Trial Order], which states that

"exhi bits not exchanged at conference shall not be admtted

into evidence, absent reasonable grounds.' Thi s provision
is explicit and Plaintiffs took this provision '"to the
bank. ' That provision governs this notion and that is al

there is to it.
While the Grcuit Court did not find that this position

was taken in bad faith, it pointed out, inter alia:

I'"'m excluding [the | ate evidence] because it's
untimely. There's a discovery cutoff and you need to

prepare your trial up to the discovery cutoff. You didn't
suppl ement, which is your obligation under the rule. You
waited and waited. . . . You had to have devel oped all of

this by February before the cutoff and then disclosed that
in time for the defense to do some discovery if they wi shed
to do so.

Thusly, the Grcuit Court noted the prejudice to the
City, which was that the Cty was precluded from doi ng di scovery
based on the new evi dence and, presumably, to discover and
counter any new expert opinions that m ght be offered based on
t he new vi deos and photographs. |In addition, the record shows
that the G oelsmas were able to present a videoscopi ng and
phot ographs taken by Brian G oelsma in 2005. The G oel smas were
able to present the testinony of their expert, Widig, a
pr of essi onal engineer with a degree in geol ogy, who testified
before the jury that he had "investigated many hundreds" of
wat er - based | andsl i des caused by "stormdrains, sewers, and in
sone cases[,] leaky ditches.” Widig testified that he had
reviewed the 2005 vi deoscoping of the drain pipe, as well as
phot ographs and rainfall records. He testified that he believed
there was "a connection” between what he perceived to be a
"deficiency of the stormdrain |ine" and "what appears to be the

settlenment” in the |andslide area. G anted, an updated,

11
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prof essi onal | y-made, video may have bol stered the G oel smas’
case, especially with respect to their claimthat repairs were
still necessary. However, the exclusion of this |ate evidence
was not tantanount to the dismssal of their clains, as they now
appear to argue. The case proceeded to a trial on the nerits,
with all of the evidence relied on by the G oel smas' expert in
his final report being presented to the jury. Wile |esser
sanctions m ght have been fornul ated, exclusion of the videos and
photos created after the discovery cut-off, which had been
previously extended and fell nore than five years after the

Compl aint was filed, was not an abuse of discretion. See, e.qg.,

United States v. Sinms, 776 F.3d 583, 584, 586 (8th Cr. 2015)

(district court did not abuse its discretion in excluding DNA

evi dence as a sanction for governnent's failure to disclose
expert's report because (1) the district court concluded that the
governnment had acted in a reckless disregard of the discovery
deadline by failing to check on the DNA results with the |lab, and

(2) defendant was prejudiced by the late disclosure); Washburn v.

Lavoie, 437 F.3d 84, 93-94 (D.C. Cir. 2006) (district court did
not abuse its discretion in disallowng further discovery where
the di scovery deadline had been set ten nonths after the
conplaint, and al nost two years fromthe date of the subject

al l egations, and thus, there had al ready been anple opportunity

prior to conplete discovery); WIlson v. Bradlees of New Engl and,

Inc., 250 F.3d 10, 20-21 (1st Gr. 2001) (the duty of a party to
seasonably suppl enent its disclosures under Rule 26(e) "carries

with it the inplicit authority of the district court to exclude

12



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

such materials when not tinely produced”); Burgess v. Sal non

Ri ver Canal Co., Ltd., 903 P.2d 730, 739 (ldaho 1995) (hol ding

that the trial court did not err in excluding opinion testinony
based on data gathered after the discovery cut-off).

Finally, we have carefully considered the G oel smas’
argunent that it was the City's fault that they produced the 2012
Vi deoscoping and rel ated exhibits well after the discovery
cutoff. Essentially, the Goelsmas submt that they relied on
the Gity's representation that it woul d conduct a videoscoping
and they point to their counsel's declaration to that effect.
However, the only specific reference by the G oel smas' counsel
was to communi cations between the parties' |awers well after the
di scovery cutoff. In a March 8, 2012 email fromthe Cty's
counsel, Richard Lewallen (Lewallen), to the G oel smas' attorney,
Lewal l en wote: "I got your voice nessage. W have not had a
closed circuit television scoping of the stormdrainage |ine
running fromthe corner of Ahuwal e Pl ace to the manhol e
[ adj acent] to your clients' hone on Ahuwale Street." The sane
day, the G oelsmas' attorney responded: "Is it expected that
this will be done or not? If it wll, when?" On March 13, 2012,
the Groel smas' counsel again inquired: "Wat has cone of the
effort you nentioned to have the City run a video canera through
the 15" or 18" pipe that crosses Ahuwale Street? |Is it assured
that this video will be acconplished; if so, when? Thank you for

your pronpt response."” The sane day, Lewallen responded:

Regar[d]ing perform ng CCTV on that drain line, and as we
told you we would at our neeting, we consulted with our
experts on whether scoping of the line was necessary. They
said no. As such, the City will not CCTV that stormdrain

13
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l'ine. However, should your client wish to have access to
scope the line, please let me know and I will initiate the
requi site approvals.

As noted above, there is no adequate explanation in the
record as to why the G oel smas did not pursue this evidence
earlier.

Accordingly, we conclude that the Crcuit Court did not
abuse its discretion when it granted the City's Mdtion to
Excl ude.

V. CONCLUSI ON

For these reasons, the Circuit Court's June 23, 2014
Judgnent is affirnmed

DATED: Honol ul u, Hawaii, February 28, 2017.
On the briefs:

Charles S. Lotsof, Chi ef Judge
for Plaintiffs-Appellants.

Mat t hew S. K. Pyun, Jr.
John R Moran, Associ at e Judge
Ni colette Wnter,
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Associ at e Judge
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