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OF THE STATE OF HAWAI ‘|

PATRI CI A NAKAMOTQO, Pl ai ntiff-Appellant,
V.
JAMAE KAWAUCHI, in her individual and official
capacity as County Clerk, DOM NI C YAGONG in his individual and
of ficial capacity as Chairman, Hawai ‘i County Council, County of
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LLC, Defendants-Appellees, and DOCE PERSONS 1-10, DOCE PARTNERSHI PS
1-10, DOE CORPORATI ONS 110, RCE "NON PROFI T" CORPORATI ONS 1-10,
AND ROE GOVERNMENTAL ENTI TI ES 1-10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCU T
(CIVIL NO. 12-1-0466)

SHYLA M AYAU, Plaintiff-Appellant, v.
JAMAE KAWAUCHI, in her individual and official
capacity as County Clerk, DOM N C YAGONG in his individual and
of ficial capacity as Chairman, Hawai ‘i County Council, County of
Hawai ‘i, CORPORATE SPECI ALI ZED | NTELLI GENCE AND | NVESTI GATI ONS
LLC, Defendants-Appell ees, and DOE PERSONS 1-10, DCE PARTNERSHI PS
1-10, DOE CORPORATI ONS 1-10, RCE "NON- PROFI T" CORPORATI ONS 1-10,
AND ROE GOVERNMENTAL ENTI TI ES 1-10, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE THHRD CIRCUI T
(CVIL NO 12-1-0467)

MEMORANDUM OPI NI ON
(By: Nakamura, C J., Leonard and G noza, JJ.)

Plaintiffs-Appellants Patricia Nakanoto (Nakanoto) and
Shyla M Ayau (Ayau) (collectively Plaintiffs) assert clains
agai nst the defendants in this case arising out of, inter alia,
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an investigation of Plaintiffs' alleged m sconduct in their
enpl oynent with the County of Hawai ‘i El ections Division, the
termnation of Plaintiffs fromtheir enploynent (they were |ater
reinstated), public statenents nmade by sonme of the defendants
regarding the investigation and term nations, and the all eged
i nproper release of certain information about the investigation.
The Plaintiffs filed separate actions, |ater
consol i dat ed, agai nst: Defendant - Appel | ee Jamae Kawauchi
(Kawauchi), individually and in her official capacity as County
Cl erk; Defendant-Appell ee Dom ni c Yagong (Yagong), individually
and in his official capacity as Chairman of the Hawai ‘i County
Counci | ; Def endant - Appel | ee County of Hawai ‘i (County); and
Def endant - Appel | ee Corporate Specialized Intelligence and
| nvestigations, LLC (CSII).?
Plaintiffs appeal froma Judgnent filed on Cctober 3,
2013, in the Crcuit Court of the Third Crcuit (circuit court),?
whi ch was entered in favor of all defendants and agai nst
Plaintiffs. The Judgnent was based on the follow ng five orders:
(1) "Order Ganting Defendant County of Hawai ‘i Mtion to D sm ss
Fil ed Cctober 23, 2012" (Order Di sm ssing Nakanmoto's Conpl ai nt
Agai nst County Defendants), filed on Decenber 24, 2012; (2)
"Order Granting Defendant County of Hawai ‘i Mdtion to Disniss
Filed October 23, 2012" (Order Dismissing Ayau's Conpl ai nt
Agai nst County Defendants), filed on March 8, 2013; (3) "Oder
Granting Defendants Janmae Kawauchi and Dom ni ¢ Yagong, in Their
I ndi vi dual Capacities,' Mtion For Summary Judgnent Filed March
22, 2013" (Order Granting Summary Judgnent for Kawauchi and
Yagong I ndividually), filed on June 4, 2013; (4) "Order Ganting
Corporate Specialized Intelligence and |Investigations, LLC s

1In the circuit court and in this court, the parties have grouped
themsel ves as follows: Kawauchi and Yagong, in their individual capacities
(referred to herein as Kawauchi and Yagong | ndividually); the County, Kawauchi
in her official capacity, and Yagong in his official capacity (referred to
herein as County Defendants); and CSI|I.

2 The Honorable Elizabeth A. Strance presided.
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Motion for Sunmary Judgnent (Filed on March 22, 2013)" (Order
Granting Summary Judgnent for CSIl), filed on June 4, 2013; and
(5) "Sua Sponte Amended Order Granting Defendants Jamae Kawauch
and Dom ni ¢ Yagong, in Their Individual Capacities', Mtion For
Summary Judgnent Filed March 22, 2013, Filed June 4, 2013" (Sua
Spont e Anended Order Granting Summary Judgnent for Kawauchi and
Yagong I ndividually), filed on June 25, 2013.

In their opening brief on appeal, the Plaintiffs appear
to contend that the circuit court erred when it: (1) dism ssed
defamation cl ai s agai nst the County Defendants; (2) granted
summary judgnent for CSIl on a negligent investigation claim and
(3) disnmissed false light clains.® In their reply brief, the
Plaintiffs also argue that the circuit court erred in granting
summary judgnent for Kawauchi and Yagong | ndividually on the
def amation clains.*

For the reasons discussed below, we affirmthe Judgnent
in this case.

3 Nakanmoto and Ayau's opening brief does not conply with Hawai ‘i Rul es

of Appellate Procedure (HRAP) Rule 28(b)(4) because their asserted points of
error are set forth as general questions and do not specify: the alleged error
commtted by the circuit court; where in the record the alleged error
occurred; and where in the record the alleged error was objected to or the
manner in which the alleged error was brought to the attention of the circuit
court. The points of error also do not reference in any way the circuit
court's sunmmary judgment ruling in favor of CSIl or the orders that dism ssed
the false light claim however, Nakanoto and Ayau apparently chall enge these
orders in the argunment section of their opening brief. Because we seek to
address cases on the nerits where possible, we address Nakanoto and Ayau's
arguments to the extent they are discernable and with respect to the specific
claim they address. See Marvin v. Pflueger, 127 Hawai‘ 490, 496, 280 P.3d
88, 94 (2012); Bettencourt v. Bettencourt, 80 Hawai ‘i 225, 230, 909 P.2d 553,
558 (1995).

Nakanot o and Ayau's opening brief also does not conply with HRAP Rul e
28(a) because it exceeds thirty-five (35) pages. This court issued an order
on March 12, 2014 denyi ng Nakamoto and Ayau's Motion for Leave to All ow
Appellants to File an Overlength Opening Brief, and therefore we do not
consi der the opening brief beyond page thirty-five. Counsel for Nakanoto and
Ayau is cautioned to comply with the HRAP in the future.

4 As addressed nore fully infra, Nakamoto and Ayau's challenge to the
circuit court's sunmary judgment ruling in favor of Kawauchi and Yagong
I ndividually are waived. Moreover, even if we consider that ruling, the
circuit court properly granted summary judgment.

3



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

| . Background

On Septenber 5, 2012, Nakanoto filed her Conplaint in
Cvil No. 12-1-0466, and Ayau filed her Conplaint in Cvil No.
12-1-0467. Nakanoto all eged that she has been enployed with the
County of Hawai ‘i El ections Division for approxi mtely twenty-
five years. Ayau alleged that she had been enployed with the
County of Hawai ‘i El ections Division for approxi mtely seven and
a half years. Both Nakanoto and Ayau assert that they were
termnated fromtheir positions for alleged violations of County
policies after CSII conducted an investigation. Both Conplaints
asserted causes of action against all defendants for: (1)

Def amation "Per Se"; (2) Defamation "Per Quod"; (3) False Light;
(4) Negligent Investigation; and (5) Negligent Infliction of
Enoti onal Distress.

On Cctober 23, 2012, the County Defendants filed
separate notions to dismss Nakanoto's Conpl aint and Ayau's
Conpl ai nt, respectively, pursuant to Hawai ‘i Rules of G vil
Procedure (HRCP) Rule 12(b)(6). The County Defendants argued,
inter alia, that the Plaintiffs' clains were preenpted by
Hawaii's Wbrkers' Conpensation Law (WCL) under the excl usive
renmedy provision in Hawaii Revised Statutes (HRS) § 386-5 (2015).

On Novenber 19, 2012, Nakanoto filed an opposition to
the County Defendants' notion to dismss. Nakanpoto argued, inter
alia, that the clainms in her Conplaint were not preenpted by the
WCL and the WCL does not cover post-term nation defamation.

At a hearing on Novenber 26, 2012, the circuit court
orally granted the County Defendants' notion to disn ss
Nakanot o's Conplaint "finding that the allegations alleged fal
wi thin the exclusive province of the workers' conpensation
statute, and therefore action in this Court is inproper.”

On Decenber 24, 2012, Ayau filed an opposition to the
County Defendants' notion to dism ss. Ayau al so argued, inter
alia, that the clainms in her Conplaint were not preenpted by the
WCL and the WCL does not cover post-term nation defanmation.
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On Decenber 24, 2012, the circuit court filed the O der
D sm ssing Nakanoto's Conpl ai nt Agai nst County Defendants.

On January 25, 2013, the circuit court filed an order
consolidating Civil Nos. 12-1-0466 (Nakanoto) and 12-1-0467
(Ayau) .

At a February 15, 2013 hearing, the circuit court
orally stated that it would grant the County Defendants' notion
to dismss Ayau's Conplaint consistent with its ruling as to
Nakanoto's Conplaint, that is, the allegations against the County
Def endants are barred by the WCL. On March 8, 2013, the circuit
court filed the Order D sm ssing Ayau's Conpl ai nt Agai nst County
Def endant s.

On March 22, 2013, Kawauchi and Yagong | ndividually
filed a notion for summary judgnent. They argued, inter alia,
that there was no genuine issue of material fact that they acted
with just cause and did not engage in wlful and wanton conduct,
and that the clainms against them should thus be barred by the
WCL. Kawauchi and Yagong Individually al so argued that the
Plaintiffs failed to establish any fal se statenents made by
Kawauchi and/ or Yagong.

On March 22, 2013, CSIl filed a notion for summary
judgnent arguing, inter alia, that no defamatory statenents
attributable to CSII are alleged in either the Plaintiffs'

Conpl aints; and that CSIl did not owe a duty to Nakanoto and Ayau
and, even if it did, there was no breach of duty.

On April 19, 2013, the Plaintiffs filed an opposition
to Kawauchi and Yagong Individually's notion for summary
judgnent. The Plaintiffs argued that a genuine issue of nateri al
fact existed as to "[w] hether Kawauchi and Yagong, in their
i ndi vidual capacities, acted with malicious, willful and wanton
intent to harm Nakanoto and/or Ayau" and "[w] het her Kawauchi and
Yagong acted wi thout just cause and willfully and wantonly
defanmed and intentionally inflicted enotional distress upon
Nakanmot o and Ayau by knowi ngly making fal se statenments concerni ng
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the basis for their termnation as enpl oyees of the County of
Hawaii El ections D vision."

On April 19, 2013, the Plaintiffs also filed an
opposition to CSIlI's notion for summary judgnent. Plaintiffs
argued that there were genuine issues of material fact as to
whet her "CSI| conducted its investigation in a negligent and
reckl ess manner by m srepresenting the extent of witness's
statenments and/or intentionally ignoring and/or failing to ask,
obtain or seek out any excul patory evidence[,]" and as to whet her
"there was a reasonably cl ose causal connection between the
negligent investigation and the resulting injury to Plaintiffs."

On June 4, 2013, the circuit court filed the O der
Granting Summary Judgnent for CSII. The court held that
"Plaintiffs failed to present any adm ssible evidence to
denonstrate that any defamatory statenent was published by CSI
that was unprivil eged and concerned the Plaintiffs[,]" and thus
di sm ssed the defamation and false light clains. The circuit
court also held that "Plaintiffs have failed to produce facts
supporting the existence of any duty owed by CSII to Plaintiffs
in connection with CSI1's investigation of unauthorized
activities at the el ection warehouse[,]" and thus dism ssed the
negligent investigation clains. Gven its ruling on the other
clainms, the circuit court also dism ssed the negligent infliction
of enotional distress claimagainst CSII

On June 4, 2013, the circuit court also filed the O der
Granting Summary Judgnent for Kawauchi and Yagong | ndividually.
In this order, the circuit court determ ned that based upon the
adm ssi bl e evi dence presented by Kawauchi and Yagong
I ndi vidually, and the |ack of evidence presented by Plaintiffs,
Kawauchi and Yagong negated the "willful and wanton" el enents of
the Plaintiffs' clains and the Plaintiffs failed to provide clear
and convinci ng evidence supporting their clains denonstrating
they woul d be unable to carry their burden of proof at trial.

The circuit court also determ ned that absent evidence of false
and/ or defamatory statenents attri butable to Kawauchi and/or
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Yagong, the clains for defamation, false light, and infliction of
enotional distress nust be di sm ssed.

On June 25, 2013, the circuit court filed the Sua
Spont e Anended Order Granting Summary Judgenent for Kawauchi and

Yagong Individually. In this order, the circuit court stated it
was correcting oversights contained inits Oder Ganting Summary
Judgnent for Kawauchi and Yagong Individually. In the anmended

order, the circuit court held that "[b]ased upon the adm ssible
evi dence presented, there exists an absence of evidence that
Def endant s Kawauchi and Yagong made fal se statenents about
[Plaintiffs]. As such, Defendants Kawauchi and Yagong have
denonstrated that Plaintiffs will be unable to carry their burden
of proof at trial."

On Cctober 3, 2013, the circuit court filed the
Judgnent in favor of all defendants. On Novenber 1, 2013, the
Plaintiffs tinely filed their Notice of Appeal.

1. Standards of Review
A. Motion to Dismss

A trial court's ruling on a mption to dismiss is
revi ewed de novo. The court must accept plaintiff's
al l egations as true and view themin the |ight most
favorable to the plaintiff; dism ssal is proper only if it
appears beyond doubt that the plaintiff "can prove no set of
facts in support of his or her claimthat would entitle him
or her to relief."

AFL Hotel & Rest. Wrkers Health & Welfare Tr. Fund v. Bosque,
110 Hawai ‘i 318, 321, 132 P.3d 1229, 1232 (2006) (citations
omtted).

B. Mdtion for Summary Judgnent
The grant or denial of summary judgnent is reviewed de
novo. Tri-S Corp. v. W Wrld Ins. Co., 110 Hawai ‘i 473, 487,
135 P.3d 82, 96 (2006) (citation omtted).

[ SJunrmary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of |aw. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elenments of
a cause of action or defense asserted by the parties. The
evi dence nmust be viewed in the |Iight nmost favorable to the

7
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non- novi ng party. In other words, we must view all of the
evidence and the inferences drawn therefromin the |ight
most favorable to the party opposing the notion.

|d. (citation omtted, block format altered). Further,

The burden is on the party noving for summary judgment
(moving party) to show the absence of any genuine issue as
to all material facts, which, under applicable principles of
substantive law, entitles the noving party to judgment as a
matter of law. This burden has two conmponents.

First, the noving party has the burden of producing support
for its claimthat: (1) no genuine issue of material fact
exists with respect to the essential elements of the claim
or defense which the nmotion seeks to establish or which the
nmoti on questions; and (2) based on the undi sputed facts, it
is entitled to sunmary judgment as a matter of law. Only
when the nmoving party satisfies its initial burden of
producti on does the burden shift to the nonmoving party to
respond to the notion for summary judgment and demonstrate
specific facts, as opposed to general allegations, that
present a genuine issue worthy of trial

Second, the noving party bears the ultimate burden of
persuasion. This burden always remains with the moving party
and requires the nmoving party to convince the court that no
genui ne issue of material fact exists and that the noving
party is entitled to summary judgment as a matter of |aw.

Thus, where the non-novant bears the burden of proof
at trial, a novant may denonstrate that there is no genuine
issue of material fact by either: (1) presenting evidence
negating an element of the non-movant's claim or (2)
demonstrating that the non-movant will be unable to carry
his or her burden of proof at trial.

Ral ston v. Yim 129 Hawai ‘i 46, 56-57, 292 P.3d 1276, 1286-87
(2013) (citation omtted, block format altered).
An appellate court "may affirma grant of summary
j udgnent on any ground appearing in the record, even if the
circuit court did not rely onit." Reyes v. Kuboyama, 76 Hawai ‘i
137, 140, 870 P.2d 1281, 1284 (1994) (citation omtted).
I11. Discussion

A. Defamation and Fal se Light
Cl ai ms Agai nst County Defendants

The Plaintiffs apparently contend that the circuit
court erred in holding that their clains for post-term nation
defamati on and false light were barred by the WCL.® Plaintiffs

5 The Plaintiffs do not directly refer to the orders they seek to
chal l enge, and therefore we must infer which orders they chall enge when
(continued...)
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primarily focus on their defamation claim although we note that
there is overlap between the two cl ai ns.
Def amat i on requires:

(1) a false and defamatory statement concerning another; (2)
an unprivileged publication to a third party; (3) fault
ampunting at |east to negligence on the part of the
publ i sher [actual malice where the plaintiff is a public
figure]; and (4) either actionability of the statement
irrespective of special harm or the existence of specia
harm caused by the publication

Gonsalves v. Nissan Mbtor Corp. in Hawai‘i, 100 Hawai ‘i 149, 171
58 P.3d 1196, 1218 (2002) (citations omtted). "[T]ruth is an
absol ute defense to defamation.™ Id. at 173, 58 P.3d at 1220
(internal quotation nmarks omtted).

Under the WCL, a "work injury"” is "a personal injury
suffered under the conditions specified in section 386-3." HRS
§ 386-1 (2015). HRS § 386-3(a) (2015) provides:

§ 386-3 Injuries covered. (a) If an enmployee suffers
personal injury either by accident arising out of and in the
course of the enploynment or by disease proxi mately caused by
or resulting fromthe nature of the enmployment, the
enpl oyee's enployer or the special conpensation fund shal
pay conmpensation to the enployee or the enployee's
dependents as provided in this chapter.

Further, "[a]s a general rule in Hawai ‘i, workers' conpensation
is an injured enpl oyee's exclusive renmedy for an injury arising
out of and in the course of enploynent.” 1ddings v. Mee Lee, 82
Hawai ‘i 1, 5, 919 P.2d 263, 267 (1996). The WCL excl usi ve renedy
provi si on provides:

The rights and remedi es herein granted to an enpl oyee or the
empl oyee' s dependents on account of a work injury suffered
by the empl oyee shall exclude all other liability of the
enpl oyer to the enployee, the enployee's |ega
representative, spouse, dependents, next of kin, or anyone
else entitled to recover damages from the enployer, at
common | aw or otherwi se, on account of the injury, except
for sexual harassment or sexual assault and infliction of
emoptional distress or invasion of privacy related thereto

in which case a civil action may al so be brought.

HRS § 386-5 (2015) (enphasis added).

5C...continued)
reviewi ng the argunents in their appellate briefs.
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The circuit court in this case determ ned that the WCL
exclusivity provision barred the Plaintiffs' defamation and fal se
I'ight clainms against the County Defendants.

Nakanot o and Ayau first contend the WCL exclusivity
provi si on does not bar a defamation claimbecause it is an
intentional tort and therefore not a personal injury defined
under HRS 8§ 386-3. However, even assum ng defamation is an
intentional tort, "the WCL does not provide a general exception
to allowintentional tort clains against an enployer." Adans V.
Dol e Food Co. Inc., 132 Hawai ‘i 478, 484, 323 P.3d 122, 128 (App.
2014).

In Yang v. Abercronbie & Fitch Stores, 128 Hawai ‘i 173,
284 P.3d 946 (App. 2012), this court held that an enpl oyee's
claimfor defamation was barred by the WCL exclusivity provision.
The enpl oyee, Yang, was enpl oyed by Abercronbie & Fitch Stores,
Inc. (A& F) and alleged she "was suspended and then term nated
for abusing A & F's discount policy, wthout any factual or |egal
basis." 1d. at 175, 284 P.3d at 948. Yang filed a conpl ai nt
whi ch alleged, inter alia, defamati on and/or defamation per se.
Id. A& Ffiled a notion to dism ss asserting the clai mwas
barred under the WCL. 1d. On appeal fromthe circuit court's
denial of the notion, this court stated that the "Hawai ‘i Suprene
Court has denonstrated great reluctance to narrow the scope of
the exclusivity provision, recognizing the pros and cons of doing
so, but maintaining its deference to the Legislature' s domain."
Id. at 178, 284 P.3d at 951. This court held:

The plain | anguage of HRS § 386-5, and the harnonious
readi ng of the Workers' Conpensation Law as a whol e,
mandat es the conclusion that the workers' conpensation
remedi es granted to Yang exclude all other liabilities of A
& F to Yang on account of the personal injuries she

al l egedly suffered arising out of and in the course of her
enmpl oyment .

Id. at 181, 284 P.3d at 954. This court concl uded:

(1) the exclusivity provision in HRS § 386-5 bars Yang's
suit against A & F for alleged injuries suffered because of
her enpl oynment, which were caused by the alleged willful
acts of her co-enployees acting in the course and scope of
their employment; (2) [Furukawa v. Honolulu Zool ogica

Soci ety, 85 Hawai ‘i 7, 936 P.2d 643 (1997)] does not create

10
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an exception to the exclusive remedy provision under HRS §

386-5 for all intentional torts; (3) an intentional tort
comm tted by a co-enployee acting in the course and scope of
his or her enployment may be considered an "accident," as

defined in the HRS § 386-3, if the intentional act was

di rected against the enployee because of the enployee's

empl oyment; and (4) a co-enployee may be considered a "third
person" as used in HRS § 386-3(a).

Id. at 183, 284 P.3d at 956.

G ven Yang, the Plaintiffs' defamation clains are
barred by the WCL excl usive renmedy provision so long as the
al | eged defamatory statenents were nmade in the course and scope
of enpl oynent.

The Plaintiffs al so contend, however, that the
defamation clains in this case are not barred by the WCL because
the all eged defamatory statenents were made post-term nation

"The essential prerequisite for coverage under Hawaii's
Wor kers' Conpensation Law is the existence of an enpl oyer-
enpl oyee relationship.™ Chung v. Aninmal dinic, Inc. 63 Haw
642, 644, 636 P.2d 721, 723 (1981); see also Evanson v. Univ. of
Haw. , 52 Haw. 595, 598, 483 P.2d 187, 190 (1971) ("Since
ltability is made dependent on a nexus to the job, the essential
prerequisite for coverage under [workers'] conpensation acts is
t he exi stence of an enpl oyer-enpl oyee relationship.”). Under the

WCL, "' Enployee' neans any individual in the enploynent of
anot her person.” HRS § 386-1. "'Enployer' nmeans any person
having one or nore persons in the person's enploynent."” I1d.

"' Enpl oynent' neans any service perfornmed by an individual for
anot her person under any contract of hire or apprenticeship,
express or inplied, oral or witten, whether lawfully or
unlawful ly entered into." [|d.

In this case, because the question is whether the
circuit court properly decided a notion to dismss, we nust
accept as true the allegations in the Conplaints filed by the
Plaintiffs. See Bosque, 110 Hawai ‘i at 321, 132 P.3d at 1232.
Nakanot o's Conplaint alleges that: she "has been enpl oyed with
the County of Hawaii Elections D vision for approximately twenty-
five (25) years[;]" through the mail, Kawauchi sent Nakanpto a

11
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Notice of Term nation dated January 5, 2012, that was postmarked
on January 10, 2012, and received by Nakanoto on January 11,
2012; and that Kawauchi instructed Nakanoto not to report for
work as of January 6, 2012. Nakanoto's Conplaint refers to and
attaches the January 5, 2012 letter, which states: "The County
Clerk is discharging you fromyour enploynent . . . effective
January 6, 2012 close of business[.]" (Enphasis added.)
Nakanot o's Conplaint further alleges, inter alia, that "[o]n or
about January 12, 2012, the Hawaii Tribune Herald published an
article with the title, 'County elections workers fired.""
Nakanmot o' s Conpl aint al so alleges that, on or about June 21,
2012, Nakanoto accepted a conditional reinstatenent of her
enpl oynent subject to a ten (10) day suspension.

Ayau's Conpl aint alleges she "was enployed with the
County of Hawaii Elections D vision for approximtely seven and a
half (7% years[.]" On or about January 5, 2012, Kawauchi signed
Ayau's Term nation Letter but mailed it on January 9, 2012.
Ayau's Conplaint refers to and attaches the January 5, 2012
letter, which states: "The County Clerk is discharging you from
your enploynment . . . effective January 6, 2012 cl ose of
busi ness[.]" (Enphasis added.) Ayau's Conplaint further alleges
that "[o]n or about January 12, 2012, the Hawaii Tribune Herald
publ i shed an article with the title, 'County el ections workers
fired."" On or about Septenber 4, 2012, the County agreed to
reinstate Ayau's enploynent and transfer her enploynent status to
t he County of Kauai.?®

I n both Nakanoto and Ayau's Conplaints, their
respective causes of action for "defamation per se" do not
specify the dates that alleged defamatory statenents were
publ i shed. The "Facts" sections in both Conplaints identify the

5 The Conplaints do not contain allegations related to any grievance

process by Nakanoto or Ayau challenging their respective term nations.
Further, the parties do not address whether any grievance process would affect
the analysis as to whether Nakanoto or Ayau were enployed when the alleged
defamatory statements were made. We do not address this issue

12
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Hawaii Tribune Herald article, published on January 12, 2012, as
the earliest publication of alleged statenents. Wth regard to
the Plaintiffs' respective causes of action for "defamation per
quod" and "false light," their Conplaints state those clains are
based on allegedly false statenents starting from January 5,

2012, but in identifying the alleged publications, it appears the
earliest is the Hawaii Tribune Herald article.

Based on the allegations in each of the Conplaints and
view ng those allegations in the |light nost favorable to the
Plaintiffs, as required for a notion to dismss, the Plaintiffs
were termnated effective January 6, 2012, close of business. To
the extent the Plaintiffs' clains are based on allegedly fal se or
defamatory statenents nade prior to their termnation, the WL
exclusivity provision would bar their clains because they were
still enpl oyed.

However, to the extent their clains are based on
statenents nmade after their termnation, including the statenents
published in the Hawaii Tribune Herald on January 12, 2012, their
clains are not barred by the WCL.  That is, for any all eged post-
termnation statenents, an essential prerequisite for coverage
under the WCL -- the existence of an enpl oyer-enpl oyee
relationship -- did not exist at the tinme of those clained fal se
or defamatory statenents.

We agree with Plaintiffs that Anderson v. Hebert, 798
N.W2d 275 (Ws. C. App. 2011), is relevant to our
consideration. There, the Wsconsin Court of Appeals recognized
that a defanmation claimwas not barred by a workers' conpensation
excl usive renedy provision where the all eged defamatory
statenents were nade after the plaintiff-enployee had resigned
fromenploynent. The court expl ai ned:

As relevant here, an injury is only covered if, at the time
of the injury: (1) both the enmployer and enpl oyee are
subject to the provisions of the Act; and (2) the enpl oyee
is perform ng service growing out of and incidental to his
or her enpl oyment. It is undisputed that the injury to
Anderson—the all eged defamati on—di d not occur until after
Anderson resigned. Thus, at the time of the injury,
Anderson was not the County's enployee and was not subject
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to the provisions of the Act. . . . Anderson's injury
therefore is not covered by the Act. Consequently, the
Act's exclusive remedy provision does not bar his defamation
claim

|d. at 278 (citations omtted). See also Davaris v. Cubal eski,
12 Cal. Rptr.2d 330, 335 (Cal. C. App. 1993) ("W note,
initially, that certain of the allegedly defamatory statenents

made by respondent . . . were nmade after appellant was term nated
and can, by no stretch, be deened to have occurred in the course
and scope of appellant’'s enploynent.").

In sum to the extent the Plaintiffs' Conplaints allege
that defamatory statenents were nade after they were term nated
fromenploynment, the circuit court erred in ruling that their
defamati on and false light clains were barred by the WCL
exclusivity provision and in granting the County Defendants
notions to dism ss these clains.

B. Summary Judgnment Ruling For
Kawauchi and Yagong I ndividual ly

As noted earlier, the circuit court resolved the clains
agai nst Kawauchi and Yagong Individually by granting their notion
for summary judgnment. In their opening brief on appeal, the
Plaintiffs do not challenge the summary judgnent ruling as a
point of error, only make passing reference to the sunmary
judgment ruling in other parts of their brief, and do not present
any substantive argunment as to why this summary judgnent ruling
was in error. It is only in their reply brief that the
Plaintiffs present any substantive argunment related to the
summary judgnent ruling for Kawauchi and Yagong | ndivi dually.

G ven this circunstance, Nakanoto and Ayau have wai ved any
challenge to the circuit court's summary judgnent ruling in favor
of Kawauchi and Yagong Individually. See HRAP Rule 28(b)(4) and
(7); Tauese v. Dep't of Labor & Indust. Relations, 113 Hawai ‘i 1,
29, 147 P.3d 785, 813 (2006) (appel |l ant wai ved issue by failing to
provi de any di scernable argunent in the opening brief).

Even assum ng arguendo that the Plaintiffs have
properly raised an i ssue on appeal contesting the circuit court's
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summary judgnment ruling, they only address at nost the defanmation
and false light clainms agai nst Kawauchi and Yagong | ndi vi dual ly.
We conclude the circuit court properly granted summary judgnent
on these clai ns, because Kawauchi and Yagong established there is
no genui ne issue of material fact that the statenents chall enged
by Plaintiffs were true.

Wth regard to the Plaintiffs' defamation clainms, truth
is an absol ute defense. Gonsalves, 100 Hawai ‘i at 171, 58 P. 3d
at 1218.

Further, with regard to the Plaintiffs' false |ight
cl ai ns:

The false-light tort is defined in the Restatement (Second)
of Torts as follows:

One who gives publicity to a matter concerning anot her that
pl aces the other before the public in a false light is
subject to liability to the other for invasion of his
privacy, if

(a) the false light in which the other was placed woul d be
hi ghly offensive to a reasonabl e person, and

(b) the actor had know edge of or acted in reckless

di sregard as to the falsity of the publicized matter and the
false light in which the other would be placed.

Wlson v. Freitas, 121 Hawai ‘i 120, 130, 214 P.3d 1110, 1120

(App. 2009) (quoting Restatenent (Second) of Torts 8§ 652E
(1977)). Moreover, "[a]lthough false-light and defamation cl ai ns
are not identical, there is a substantial overlap between the
claims. Courts have held that where . . . a false-light claimis
based on the sanme statenents as a defamation claim the fal se-
[ight claimnmust be dismssed if the defamation claimis
dismssed.” 1d. (citation omtted). W note that in their
opposition to Kawauchi and Yagong Individually's summary judgnment
motion, the Plaintiffs' articulated that their defamation and
false light clainms were based on the sane chall enged statenents
that were published on January 12, 2012, in the Hawaii Tribune
Her al d.

The Hawaii Tribune Heral d newspaper article, entitled
"County elections workers fired," was originally attached to both
Nakanmot o and Kawauchi's Conplaints. The article states that
"Hawaii County has fired four elections workers, including the
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program adm ni strator, follow ng an investigation into al cohol
storage and private business activities allegedly conducted at a
Hil o el ections warehouse.”" The article quotes Yagong as sayi ng,
inter alia: "They have received term nation notices al ready";
"The infractions dealt with 'violations of county policy'"; "I
don't want to go into details and jeopardi ze the process"; and
the "final decision (to termnate the enpl oyees) is nmade by the
county clerk, but I was involved in the decision-nmaking
process[.]" The article further states that "Kawauchi confirned
four enpl oyees have 'separated’ fromthe county, but she couldn't
di vul ge why. However she identified the enpl oyees as Pat
Nakanot o, a longtine el ections program adm nistrator, G en
Shi kuma, war ehouse nmanager, Shyla Ayau, and Elton Nakagawa."
Kawauchi and Yagong attached adm ssi bl e evidence to
their notion for sunmary judgnment showi ng that the statenents in
guestion were true. For exanple, Kawauchi and Yagong each
subm tted extensive declarations in which they attested to, anong
ot her things, receiving an investigative report by CSII that was
attached to the declarations and which noted violations of County
of Hawaii policy, including |iquor and safety violations.
Kawauchi's declaration also states that on January 5, 2012, seven
days before the newspaper article was published, she sent a
Notice of Term nation to both Nakanmpoto and Ayau. Yagong's
declaration states that he received a copy of Nakanpbto and Ayau's
Notices of Term nation. The Notices of Term nation were attached
to the declarations. Kawauchi signed both termnation letters
and both letters stated that the County C erk was discharging
Nakanot o and Ayau as of January 6, 2012 for the stated reasons,
whi ch included violation of the County's al cohol -free workpl ace
policy. Both letters also indicate that Yagong was copied on the
letters. Thus, the undisputed evidence and the letters show that
Nakanot o and Ayau were in fact termnated from enpl oynent with
the County at the tinme the January 12, 2012 Hawaii Tribune Herald
article was published, and that violations of County policy were
i nvol ved.
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In their opposition to Kawauchi and Yagong's notion for
summary judgnent, the Plaintiffs did not present any specific
argunent disputing the truth of the statenents in the Hawaili
Tribune Herald article. On May 6, 2013, at the hearing on the
nmotion for summary judgnment, in addressing the statenents in the
Hawaii Tribune Herald article, counsel for Nakanoto and Ayau

ar gued:

Al'l the statements highlighted by [counsel for
Kawauchi and Yagong], we contend, are false. And you only
have to | ook at Exhibit 4 to our memorandum in opposition,
M. Shikuma's declaration, about when those events, in terns
of the sign-making -—- when the business, conducting the
busi ness, was done. All those statenments are directly
refuted by M. Shikuma when he made that decl aration.

d en Shi kuma's (Shi kuma) decl aration, attached to the Plaintiffs
opposition neno, does not refute the truth of the statenents
published in the Hawaii Tri bune Herald article about Plaintiffs.
Rat her, Shi kuma's decl arati on addresses, inter alia, his personal
si gn maki ng busi ness. Shi kuma's decl arati on does not address the
truth or falsity of whether enployees had received term nation
notices dealing with violations of County policy or who was
termnated fromthe County, which were the subjects of the
chal | enged statenents in the Hawaii Tribune Herald article.

G ven the evidence adduced related to Kawauchi and
Yagong Individually's notion for summary judgnent, the circuit
court properly granted summary judgnent on the defamation and
false light clainms because the chall enged statenents by Kawauchi
and Yagong were not fal se.

C. Sunmmary Judgnent Rulings for CS

Al t hough not set out in any point of error, the
Plaintiffs argue in their opening brief that CSI1's investigation
was negligent and that CSII generally cast the Plaintiffs in a
false light.

1. Negligent Investigation O aimAgainst CSI

The parties do not dispute that CSII was hired by the
County to conduct an independent investigation into unauthorized
activities at the County's Election Warehouse. The circuit court
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ruled that CSII did not owe a duty to the Plaintiffs in
connection with the investigation. The Plaintiffs contend on
appeal that the circuit court erred in granting sumrary judgnent
for CSIl1 on the negligent investigation claimbecause CSIl owed
thema duty of reasonabl e care and conducted an i nadequate
investigation. In particular, the Plaintiffs claimthat "CS|
failed or ignored to interview or properly interview critical

W t nesses,"” and viol ated best practices in conducting the
investigation. The Plaintiffs further contend that "[i]t was

hi ghly foreseeable that if the investigation unjustly inplicated
the Plaintiffs, they would be fired and their reputations
damaged. "

CSI 1 responds that summary judgnent was properly
granted in its favor because, inter alia, the Plaintiffs did not
establish that CSIl1 owed the Plaintiffs a duty that woul d support
a negligence claim

A negligent investigation claimis construed as a
common | aw negligence claim Tseu ex rel. Hobbs v. Jeyte, 88
Hawai ‘i 85, 91, 962 P.2d 344, 350 (1998).

[T]he el enents of a cause of action founded on negligence
are:

1. A duty or obligation, recognized by the law, requiring
the defendant to conformto a certain standard of conduct,
for the protection of others against unreasonable risks;
2. Afailure on the defendant's part to conformto the
standard required: a breach of the duty;

3. A reasonably close causal connection between the conduct
and the resulting injury and[;]

4. Actual loss or damage resulting to the interests of
anot her .

Id. (enphasis added) (citation omtted). Thus, "a negligence
action lies only where there is a duty owed by the defendant to
the plaintiff." Birmnghamyv. Fodor's Travel Publ'ns, Inc., 73
Haw. 359, 366, 833 P.2d 70, 74 (1992) (citation omtted);
McKenzie v. Haw. Pernenente Med. G p., Inc., 98 Hawai ‘i 296, 298,
47 P.3d 1209, 1211 (2002) ("A prerequisite to any negligence
action is the existence of a duty owed by the defendant to the
plaintiff that requires the defendant to conformto a certain
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standard of conduct for the protection of the plaintiff against
unreasonabl e risks.").

The existence of a duty, that is, whether such a relation
exi sts between the parties that the community will inmpose a
| egal obligation upon one for the benefit of the other-or
nore sinply, whether the interest of a plaintiff who has
suffered invasion is entitled to | egal protection at the
expense of a defendant-is entirely a question of |aw.

Bi rmi ngham 73 Haw. at 366, 833 P.2d at 74 (citation omtted).
"The question of whether one owes a duty to anot her
must be decided on a case-by-case basis.” Blair v. Ing, 95
Hawai ‘i 247, 260, 21 P.3d 452, 465 (2001) (citation omtted).
Factors relevant in determ ning whether to inpose a duty include:

whet her a special relationship exists ..., the
foreseeability of harmto the injured party, the degree of
certainty that the injured party suffered injury, the

cl oseness of the connection between the defendants' conduct
and the injury suffered, the moral blame attached to the

def endants, the policy of preventing harm the extent of the
burden to the defendants and consequences to the comunity
of imposing a duty to exercise care with resulting liability
for breach, and the availability, cost, and preval ence of
insurance for the risk involved.

Id. (block format altered) (quoting Lee v. Corregedore, 83
Hawai ‘i 154, 164, 925 P.2d 324, 334, 336 (1996)).

The Plaintiffs point to the Restatenent (Second) of
Torts 8 302A (1965), comments ¢ and d, to support their
contention that CSII was negligent. Restatenent (Second) of
Torts 8§ 302A provi des:

An act or om ssion may be negligent if the actor realizes or
shoul d realize that it involves an unreasonable risk of harm
to another through the negligent or reckless conduct of the
other or a third person.

(Enphasi s added. )’

7 Section 302A is "a special application of the rule stated in
§ 302(b)." Restatenent (Second) of Torts 8§ 302A, cnmt a. In turn, Section 302
provi des:

A negligent act or om ssion may be one which involves an
unreasonabl e risk of harmto another through either

(a) the continuous operation of a force started or
continued by the act or om ssion, or
(b) the foreseeable action of the other, a third

person, an animal, or a force of nature

(continued...)
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Comment ¢ to Restatenent (Second) of Torts 8§ 302A
provi des:

As stated in 8 290, the actor is required to know the conmon
qualities and habits of human beings, in so far as they are
a matter of common know edge in the community. The actor may
have special know edge of the qualities and habits of a
particul ar individual, over and above the m nimum he is
required to know, or he may have special warning that the
individual is or is about to be negligent or reckless in the
particul ar case. Even without such special know edge, the
actor is required to know that there is a certain amunt of
negligence in the world, and that some human bei ngs wil

fail on occasion to behave as a reasonable man woul d behave
Where the possibility of such negligence involves an
unreasonabl e risk of harm either to the person who is to be
negligent or to another, the actor, as a reasonable man, is
required to take it into account and to govern his conduct
accordingly.

Rest at enent (Second) of Torts § 302A, cnt c.

In turn, Comrent d to Restatenent (Second) of Torts
8§ 302A provi des:

As stated in 8 291, negligence is determ ned by weighing the
magni t ude of the risk involved against the utility of the
actor's conduct. If the probability of the negligent conduct
of another is relatively slight, or if the harmto be
expected fromit is relatively slight, and the utility of
the actor's conduct is relatively great in proportion, the
actor may be entitled to ignore the risk, and proceed on the
assunption that others will act in a reasonable manner. On
the other hand, if the actor knows or should realize that
there is a serious chance of grave harmto val uable
interests of others, and the utility of his own conduct is
less than the risk, he is required to take precautions

agai nst the negligence of others which a reasonabl e man
woul d take under |ike circunstances.

Rest at enent (Second) of Torts 8§ 302A, cnt d.

(...continued)
Rest at ement (Second) of Torts 8§ 302 (1965). Comment b to Section 302 notes
that: "A special application of Clause (b) of this Section, involving the risk

of harm through the negligent or reckless conduct of others, is stated in
§ 302A." (Enphasis added.)

G ven that Section 302A is a special application of Section 302, it
appears doubtful that Plaintiffs' reliance on Section 302A creates a | ega
duty for establishing a negligence claim In McKenzie, the Hawai ‘i Supreme
Court stated, "Restatement (Second) 8§ 302 by itself does not create or
establish a legal duty; it merely describes a type of negligent act." 98
Hawai ‘i at 300, 47 P.3d at 1213. The supreme court further stated that "the
fact that [the defendant's] negligent conduct falls under the rubric of
Restatement 8 302 does not establish per se that he owes a duty to the

[plaintiffs]; it only describes the manner in which he may be negligent if
[the defendant] owed a duty to the [plaintiffs]."” 1d. at 301, 47 P.3d at
1214.
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By relying on Section 302A, the Plaintiffs apparently
suggest that CSII realized or should have realized that its
i nvestigation involved an unreasonable risk of harmto the
Plaintiffs "through the negligent or reckless conduct of

a third person,” i.e, Kawauchi and/or Yagong. Restatenent

(Second) of Torts 8 302A; See also Touchette v. Ganal, 82 Hawai ‘i
293, 303-04, 922 P.2d 347, 357-58 (1996) (di scussing that w fe of
a man who killed and injured others m ght have an actionable duty
to those killed or injured based on Restatenent (Second) of Torts
88 302, 302A and/or 302B, where she was alleged to have had an
extra-marital affair, taunted and hum |iated her husband with
respect to the affair, causing husband to suffer severe and
extrenme enotional and nental distress and depression); MKenzie,
98 Hawai i at 301 n.5, 47 P.3d at 1214 n.5.

In this case, the undisputed evidence is that CSIl was
retai ned by the County in connection with information that
unaut hori zed activities were being conducted at the County
El ecti on Warehouse. CSII was one of two investigation conpanies
listed on the County Procurenent List. There is no evidence in
the record to suggest that CSIl realized or should have realized
that its investigation involved an unreasonable risk of harmto
the Plaintiffs "through the negligent or reckless conduct" of
Kawauchi , Yagong, or any other third party. The declarations in
the record by Kevin Antony (Antony), a nenber of CSII who
conducted the investigation, and Kawauchi and Yagong, detail the
actions taken related to the investigation and reflect a
| egitimate concern involving the use of the County Election
War ehouse. Moreover, the declarations of Kawauchi and Yagong
expressly state that they never held any personal aninosity
toward Nakanoto or Ayau, that they never intended to inflict any
unr easonabl e harm upon Nakanoto or Ayau, and that they nade it
clear to Antony that they required a fair and inparti al
i nvesti gati on.

The Plaintiffs did not submt any evidence to suggest
that CSII realized or should have realized that its investigation
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posed an unreasonable risk of harmto Plaintiffs through the
negligent or reckless conduct of Kawauchi, Yagong, or any other
third party.

W therefore conclude that, given the undisputed
material circunmstances in this case, the Plaintiffs' reliance on
Rest at ement (Second) of Torts 8§ 302A, coments ¢ and d, is
m spl aced. These provisions do not establish that CSI1 owed a
| egal duty to the Plaintiffs.

The Plaintiffs also point to the Restatenent (Second)
of Torts 8 500 (1965) to support their contention that CSII was
negligent. Section 500, entitled "Reckless D sregard of Safety
Def i ned, " provides:

The actor's conduct is in reckless disregard of the safety
of another if he does an act or intentionally fails to do an
act which it is his duty to the other to do, knowi ng or
havi ng reason to know of facts which would | ead a reasonable
man to realize, not only that his conduct creates an
unreasonabl e risk of physical harmto another, but also that
such risk is substantially greater than that which is
necessary to make his conduct negligent.

Rest at enent (Second) of Torts 8 500 (enphasis added).

Section 500 nerely provides a definition for the
reckl ess disregard of the safety of others. Further, Section 500
applies when a duty already exits. Thus, this section does not
provi de support for establishing that CSI1 owed a duty to the
Plaintiffs as an investigator retained by the County to conduct
an i ndependent investigation.

The Plaintiffs also contend that Baldwi n v. Blue
Cross/ Bl ue Shield of Al abama, 480 F.3d 1287 (11th G r. 2007)
supports their contention that CSII is liable for negligently

conducting its investigation. However, Baldwin is

di stingui shable. 1In Baldwin, the Court of Appeals of the

El eventh Circuit anal yzed whether pursuant to two United States
Suprene Court cases, Faragher v. Cty of Boca Raton, 524 U S. 775
(1998) and Burlington Industries, Inc. v. Ellerth, 524 U S. 742
(1998), the enpl oyer "exercised reasonable care to . . . correct

" once the plaintiff,

pronptly any sexual |y harassi ng behavior,’

22



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Bal dwi n, conpl ained. Baldwi n, 480 F.3d at 1303. Baldw n
chal | enged the reasonabl eness of the investigation of her
discrimnation claim [|d. at 1304. Baldw n does not involve
whet her a retained investigation conpany owed an actionabl e duty
to the potential subjects of the investigation, and thus we
conclude it is inapposite to the instant case.

Based on the above, we conclude that CSII did not owe a
legal duty to the Plaintiffs that would support their claimfor
negl i gence against CSII. G ven the undisputed record, as
di scussed above, we decline to extend a duty as a matter of |aw
in this case. See Ishmael v. Andrew, 137 P.3d 1271, 1274-75
(Ckla. Cv. App. 2006) (stating that the plaintiff, a former
enpl oyee, failed to present authority supporting a ruling that
defendant, an attorney hired by the enployer to investigate an
i ncident at the workplace, owed a duty to the forner enpl oyee).

Therefore, the circuit court properly granted CSII's
notion for summary judgnent on the negligent investigation claim

2. Fal se Light d ai mAgainst CSI

In the Order Granting CSI1's Mtion for Summary
Judgnent, the circuit court concluded that the Plaintiffs "failed
to present any adm ssible evidence to denonstrate that any
defamatory statenent[s] [were] published by CSII" and because the
Plaintiffs' defamation clainms were dismssed the false |ight
cl ai mwas al so di sm ssed.

The Hawaii Tribune Herald article published on January
12, 2012, in which the alleged defamation and fal se |ight
occurred, does not contain any statenments fromCSII. Further, in
their opposition to CSII's notion for summary judgnent, Nakanoto
and Ayau only nmade concl usory argunents about the false |ight
claim but did not adduce any evidence creating a genui ne issue
of material fact as to whether CSII gave publicity to any matter
concer ni ng Nakanoto and/or Ayau where CSI|I had know edge or acted
in reckless disregard to the falsity of the publicized matter.

The circuit court properly granted summary judgnent for
CSIl on the false light claim
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D. Law of the Case

Based on the above, the circuit court erred only inits
ruling that the Plaintiffs' clainms for defamation and false |ight
agai nst the County Defendants were barred entirely by the WCL
exclusivity provision. Rather, to the extent that the Conplaints
al |l eged defamatory and fal se |ight statenents occurred after the
Plaintiffs' were termnated, the WCL exclusivity provision does
not apply to bar those clains.

However, with respect to the defamation and fal se |ight
cl aims, we have upheld the summary judgnment ruling in favor of
Kawauchi and Yagong Individually. That is, we have determ ned
that Plaintiffs waived their challenge to the summary judgnent
ruling in favor of Kawauchi and Yagong I ndividually, and even
considering the nmerits of that ruling, summary judgnment was
proper.

G ven these circunstances, we conclude that the "l aw of
t he case" doctrine applies, such that Plaintiffs are forecl osed
fromre-litigating the defamation and fal se |light clains against
the County Defendants (i.e. Kawauchi and Yagong, in their
official capacities, and the County of Hawai‘i). The allegations
agai nst Kawauchi and Yagong for the defanmation and fal se |ight
clains are identical, regardless of their individual or official
capacities. That is, Plaintiffs do not assert any different
all egations or facts related to Kawauchi and Yagong based on
their status as individuals or in their official capacities.

Mor eover, the clains agai nst the County are based only on the
doctrine of respondeat superior, or in other words, the "doctrine
hol di ng an enpl oyer or principal liable for the enpl oyee's or
agent's wongful acts commtted within the scope of the

enpl oynent or agency." Respondeat superior, Black's Law
Dictionary (10th ed. 2014).

The Hawai ‘i Suprene Court has explained "l aw of the
case" doctrine as foll ows:

The "l aw of the case" doctrine holds that "a determ nation
of a question of |aw made by an appellate court in the
course of an action becomes the |law of the case and may not
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be di sputed by a reopening of the question at a | ater stage
of litigation." Tabieros v. Clark Equip. Co., 85 Hawai"

336, 352 n.8, 944 P.2d 1279, 1295 n.8 (1997). Thus, as the
United States Supreme Court held, the "law of the case”
doctrine "merely expresses the practice of courts generally
to refuse to reopen what has been decided.” [Christianson v.
Colt Indust. Operating Corp., 486 U. S. 800, 802, 108 S.Ct
2166 (1988)].

Hussey v. Say, 139 Hawai ‘i 181, 186, 384 P.3d 1282, 1287 (2016)
(format altered).

In Ditto v. McCurdy, the suprene court affirmatively
relied on a case which described the | aw of the case doctrine as
"a formof issue preclusion within the sane case.” 98 Hawai ‘i
123, 128 n.6, 44 P.3d 274, 279 n.6 (2002)(citing Overseas
Shi pholding G p., Inc. v. Skinner, 767 F. Supp. 287, 296 (D.D.C
1991)). Moreover, the court in Ditto stated:

"the |l aw of the case concept applies to single proceedings,
and operates to foreclose re-exam nation of decided issues
either on remand or on a subsequent appeal but does not
encompass i ssues presented for decision but |left unanswered
by the appellate court." [Weinberg v. Mauch, 78 Hawai ‘i 40,
47, 890 P.2d 277, 284 (1995)] (citing Pegues v. Morehouse
Par. Sch. Bd., 706 F.2d 735, 736 (5th Cir.1983)) (interna
quot ati on marks, brackets, and ellipses omtted).

98 Hawai ‘i at 128, 44 P.3d at 279 (enphasis added).

Here, the Plaintiffs have already litigated their
defamati on and fal se |ight clains agai nst Kawauchi and Yagong in
their individual capacities. The |aw of the case doctrine
precludes further litigation of these clains against the County
Def endant s because: the Plaintiffs assert identical allegations
agai nst Kawauchi and Yagong for defanmation and fal se |ight,
whether in their individual or official capacities; the clains
agai nst the County are only for respondeat superior liability
related to Kawauchi and Yagong's all eged conduct; and we have
determned in this appeal that the circuit court properly granted
summary judgnent to Kawauchi and Yagong Individually on these
cl ai ns.
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| V. Concl usion
Based on the foregoing, the Judgnent filed on Cctober
3, 2013 in the Grcuit Court of the Third Grcuit is affirned.

DATED: Honol ul u, Hawai ‘i, March 14, 2017.
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