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NO. CAAP-15- 0000637
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JPMORGAN CHASE BANK, NATI ONAL ASSOCI ATI ON,
Pl ai ntiff-Appellee,
V.
RONALD W BENNER, Def endant - Appel | ant,
and
JOHN DOES 1-10; JANE DCES 1-10; DCE
CORPORATI ONS 1-10; DOE PARTNERSHI PS 1-10;
DCE ENTI TI ES 1-10; DOE GOVERNVENTAL
ENTI TI ES 1- 10, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 13-1-2761)

MEMORANDUM OPI NI ON
(By: Nakanura, Chief Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant Ronald W Benner (Benner) appeal s
fromthe Final Judgnent, filed on July 28, 2015, in the Crcuit
Court of the First Circuit (circuit court).! The Final Judgnent

was based on an order determ ning that Benner was |iable for
Unj ust Enrichnent and Conversion because he had inproperly

recei ved vacation rental proceeds for a residential property in

Honol ul u, Hawai ‘i (the Property) and an order determ ning

damages. The Final Judgnent was entered in favor of Plaintiff-

Appel | ee JPMbrgan Chase Bank, National Association (JPMorgan

1 The Honorable Virginia L. Crandall presided.
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Chase) and agai nst Benner in the anmount of $641,597.31, plus
post -j udgnent interest of 10% per annum

On appeal, Benner contends that the circuit court erred
when it denied "Defendant Ronald W Benner's Mtion (1) To
Di sm ss and/or For Summary Judgnent on Plaintiff's Frivol ous
Conpl aint, and (2) for Award of Attorneys Fees and Costs" (Mtion
to Dism ss). Benner argues that the clains asserted by JPMorgan
Chase in this case arose fromthe sane transaction and occurrence
litigated in a prior |lawsuit between these sanme parties and thus
the clains here are barred under res judicata principles.

For the reasons discussed bel ow, we reject Benner's
argunents asserted in this appeal. However, in light of this
court's ruling and remand in a rel ated appeal, we remand this
case to the circuit court.
| . Background

On August 13, 2009, JPMorgan Chase conducted a non-
judicial foreclosure sale on the Property and was al so the
hi ghest bidder at the sale. On February 9, 2010, JPMorgan Chase
filed a QuitclaimDeed with the Bureau of Conveyances State of
Hawai i .

A Benner

On April 13, 2010, in Gvil No. 10-1-0799, JPMrgan
Chase filed a Conplaint for E ectnent agai nst Benner. (Benner 1)
On Cct ober 26, 2012, JPMbrgan Chase filed a Mdtion for Summary
Judgnent on its Conplaint for Ejectnent.

On March 6, 2013, the circuit court filed on order
granting JPMorgan Chase's summary judgnent notion and for wit of
ejectnent.?2 On March 6, 2013, the circuit court also entered a
Judgnent in favor of JPMorgan Chase and a Wit of Ejectnent for
Benner's renoval fromthe Property.

On July 20, 2013, following the circuit court's
resol ution of a post-judgnent notion, Benner filed a Notice of

2 The Honorable Bert |. Ayabe presided.
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Appeal fromthe circuit court's Judgnment, resulting in appellate
case No. CAAP-13-0002164 in this court.

On April 6, 2016, based on Kondaur Capital Corp. V.

Mat suyoshi, 134 Hawai ‘i 342, 341 P.3d 548 (2014), this court
i ssued an opinion which vacated the circuit court's Judgnment in
Benner | and remanded that case back to the circuit court.
JPMorgan Chase Bank, Nat'l Ass'n v. Benner, 137 Hawai ‘i 326, 372
P.3d 358 (App. 2016).

B. Benner |1 (I nstant Case)

JPMorgan Chase filed the Conplaint in this case on
Cct ober 15, 2013, when Benner | was already on appeal. Here, the
Compl ai nt seeks to "obtain (i) a judgnment against [Benner] for
the fair market value of the Property during the tinme [Benner]
was unlawfully in possession after the QuitclaimDeed; (ii) an
accounting of all inproper vacation rental proceeds received by
[Benner]; and (iii) a judgnent against [Benner] for all inproper
vacation rental proceeds."” JPMorgan Chase asserted three counts
agai nst Benner: Count | (Trespass to Land); Count Il (Unjust
Enrichment); and Count 111 (Conversion).

On Novenber 8, 2013, Benner filed the Motion to Dism ss
asserting that the allegations in the Conplaint arose "fromthe
sanme transaction and occurrence conplained of in [Benner 1][.]"
On Decenber 4, 2013, JPMorgan Chase filed a Menorandumin
Qpposition to Benner's Motion to Dismss, asserting that it first
di scovered that Benner was renting the Property as a vacation
rental when taking Benner's deposition alnost two years after the
Conpl ai nt had been filed in Benner |

At a hearing on January 23, 2014, after several
heari ngs and suppl enental briefings, the circuit court orally
concl uded:

In reviewing the complaint for ejectment filed in
[Benner 1], the Court does note that in paragraph
6 of that conplaint plaintiff alleged that the defendant was
remai ning on the property as a trespasser. Therefore with respect
to Count 1 of the conmplaint in Civil Number 13-1-2761 for
trespass, the Court grants the notion on the grounds of res
judicata. The claimfor trespass was previously brought or could
have been brought and so is barred.

3
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Wth respect to Count 2, unjust enrichment, and Count
3, conversion, the Court grants the motion to dism ss with
respect to the relief requested of the fair market val ue of
the property during the time the defendant was unlawfully in
possessi on of the property as those clainms could have been
brought at the time of the complaint filed in [Benner 1].

Wth respect to Counts 2 and 3 for the requested
relief with respect to the vacation rental proceeds, the
Court denies the notion without prejudice. Those clains

were discovered after the filing of the conplaint in [Benner
1] and it's not been established to the Court that the
plaintiffs knew or should have known of those —- that claim

at the time the conplaint was filed as the defendant was in
possession of the property at the tine.

(Enmphasi s added.)

On April 2, 2014, the circuit court filed an "Order
Granting in Part and Denying Wthout Prejudice in Part Defendant
Ronald W Benner's [Mdtion to Dismiss]." The circuit court: (1)
granted Benner's Mdtion to Dismss with regard to Count |
(Trespass to Land); (2) granted the notion with regard to Count
Il (Unjust Enrichnent) and Count [1l (Conversion) insofar as
Counts Il and Il "request[ed] a nonetary judgnment in favor of
[ JPMorgan Chase] and agai nst [Benner] for the fair market val ue
of the Property during the time [Benner] was unlawfully in
possession after the QuitclaimbDeed"; and (3) denied the notion
wi t hout prejudice regarding Counts Il and I1l insofar as both
counts "request[ed] a nonetary judgnment in favor of [JPMorgan
Chase] and agai nst [Benner] for rental proceeds received by
[ Benner] after the QuitclaimDeed."

On March 6, 2015, the circuit court filed an order
finding Benner "liable for Unjust Enrichnment and Conversion
because he received vacation rental proceeds which he was not
legally entitled to from[the Property]."

On June 29, 2015, the circuit court filed an order
granti ng JPMorgan Chase's Mdtion for Award of Damages and
awar di ng JPMorgan Chase the amount of $641,597.31. On July 28,
2015, the circuit court filed the Final Judgnent.
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On August 27, 2015, Benner tinmely filed a Notice of

Appeal .
1. Discussion
A. Benner's Contentions In This Appeal

Benner asserts that all clainms in this case are barred
and the circuit court erred when it did not grant his Mtion to
Dismss inits entirety "[Db]ecause the clainms asserted by
[ JPMor gan Chase] below arose fromthe exact sanme transaction and
occurrence which was the subject of [the] prior |lawsuit between
the same parties[.]"

Res judicata, or claimpreclusion, "prohibits a party
fromrelitigating a previously adjudicated cause of action.”
Brener v. Weks, 104 Hawai ‘i 43, 53, 85 P.3d 150, 160 (2004)
(citation omtted). As the court in Brener discussed,

[t]he judgnment of a court of competent jurisdiction is a bar
to a new action in any court between the same parties or
their privies concerning the sanme subject matter, and
precludes the relitigation, not only of the issues which
were actually litigated in the first action, but also of al
grounds of claimand defense which m ght have been properly
litigated in the first action but were not litigated or

deci ded.

ld. (citation and sonme enphasis omtted, block format altered).
I n general,

[t]he party asserting claimpreclusion has the burden of
establishing that (1) there was a final judgment on the
merits, (2) both parties are the same or in privity with the
parties in the original suit, and (3) the claimdecided in
the original suit is identical with the one presented in the
action in question.

Id. at 54, 85 P.3d at 161

Here, it is evident that JPMorgan Chase's clai nms based
on Benner's receipt of revenue fromrenting the Property is not
identical to the clainms asserted by JPMbrgan Chase in Benner |
Rat her, for purposes of this appeal, the crucial question is
whet her JPMbrgan Chase m ght have properly litigated the clains
pertaining to the rental revenues in Benner |

In Bolte v. Aits, Inc., 60 Haw 58, 587 P.2d 810
(1978), the Hawai ‘i Suprenme Court addressed whether a second
| awsuit involving the same parties was barred by res judicata.

5



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

In Bolte, both |lawsuits involved clains for breach of contract.
The suprene court first noted that:

[t]he rule against splitting a cause of action is an aspect
of Res judicata and precludes the splitting of a single
cause of action or an entire claimeither as to the theory
of recovery or the specific relief demanded. The rationale
for the rule is to prevent a multiplicity of suits and
provide a limt to litigation. It exists to avoid harassnment
of the defendant, vexatious litigation, and the costs
incident to successive suits on the same cause of action

Id. at 60, 587 P.2d at 812. The suprene court further stated,

[t]he rule against splitting should not be so rigidly
applied, however, to produce an injustice and thwart the
policy upon which it was founded. Thus, where the plaintiff
is ignorant of a possible cause of action which existed at
the time of commencement of a prior, related action, and he
is not negligent in his ignorance or his ignorance was
caused by the fraud or fault of the defendant, plaintiff's

purpose in bringing the subsequent action will not be to
consci ously and unreasonably vex or harass the defendant.
Rat her, plaintiff's purpose will merely be to enforce the

alleged liability upon the defendant. Consequently, the
rationale and rule against splitting a cause of action wil
be i napplicable.

Id. at 62-63, 587 P.2d at 814.

In Bolte, the Plaintiff sued for a breach of contract
and subsequently sued in a second action for a separate breach of
the sane contract. 1d. at 59, 587 P.2d at 812. The suprene
court stated that "although there is evidence as to when
plaintiff had know edge of the second breach, the trial court
failed to nake the factual determi nation as to exactly when the

second breach occurred.” 1d. at 64, 587 P.2d at 814. The
suprene court further noted that the issue of when the second
breach occurred was crucial to the res judicata inquiry. |d. at

64, 587 P.2d at 815. This is because if the second breach
occurred after the filing of the first suit, "[r]es judicata and

the rule against splitting a cause of action will not operate to
bar the bringing of the second action.” 1d. However,

if the second breach occurred prior to the filing of the

first suit . . . then, dependent on whether plaintiff had

knowl edge of the second breach before the first suit was
filed and whether his possible |ack of know edge was due to
the negligence of plaintiff or the fault or fraud of
defendant, the second suit may be barred
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|d. Therefore, the suprenme court concl uded that

the trial court erred in granting defendant's nmotion for
summary judgment . . . absent a finding as to the materia
facts of exactly when the second breach occurred and, if the
breach occurred prior to the filing of plaintiff's first
action, the reasons for plaintiff's ignorance of the second
breach until after the first suit was filed[.]

| d.

In this case, at the January 23, 2014 hearing, the
circuit court explained its reasoning for denying the portion of
Benner's Motion to Dismss with regard to the vacation rental
proceeds. The circuit court concluded that

Wth respect to Counts 2 and 3 for the requested
relief with respect to the vacation rental proceeds, the
Court denies the notion without prejudice. Those clains

were discovered after the filing of the conplaint in [Benner
I] and it's not been established to the Court that the
plaintiffs knew or should have known of those —- that claim

at the time the conplaint was filed as the defendant was in
possessi on of the property at the tine.

(Enmphasi s added.)

Benner did not neet his burden to establish that res
judicata applies to the clains related to the rental proceeds.
See Brener, 104 Hawai ‘i at 54, 85 P.3d at 161. The circuit court
determ ned, and Benner does not contest, that JPMorgan Chase
di scovered that Benner was renting the property after JPMrgan
Chase filed its Conplaint in Benner |.%® Further, Benner does not

3 At a hearing on December 12, 2013, addressing Benner's Motion to
Di smi ss, Benner's counsel did not dispute that JPMorgan Chase | earned about
the rental payments to Benner only after the Conplaint was filed in Benner |
stating:

I think we could probably stipulate that the Plaintiff may
not have known about these rental payments until sometime
after the judgment or the complaint in the prior action was
filed. That's not going to change our position on this
issue of res judicata, and the reason is is that the relief
in both of the -— both of these cases arises fromthat set
of facts that claimthat M. Benner was not entitled to
remain on the property. . . . It doesn't matter when they
|l earned that he was collecting rent, in fact it's
irrelevant. They could have gone for that anyway in the
prior case, and we don't need discovery to determ ne when
they |l earned of that. W admt that perhaps they |earned of
(continued. ..
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assert or point to anything show ng that JPMorgan Chase's | ack of
know edge about Benner renting the property was due to JPMorgan
Chase's negligence.* Gven the analysis in Bolte and the
circunstances in this case, the circuit court properly determ ned
that Benner failed to carry his burden to establish that res
judicata barred Counts Il and Ill, to the extent those Counts are
based on the rental proceeds.?®

Therefore, the circuit court properly denied Benner's
Motion to Dismiss with respect to Counts Il and Ill related to
t he vacation rental proceeds.

B. Remand to the Gircuit Court

This case was litigated in the circuit court while
Benner | was pending on appeal.® Benner's liability here for
unj ust enrichnment and conversion appears to be related to
JPMorgan Chase having acquired legal title to the Property
t hrough the non-judicial foreclosure which is the subject of
Benner I. Gven this court's opinion vacating the Judgnent in

Benner | and renmanding that case to the circuit court for further
proceedi ngs, it appears that in the interest of avoiding
potentially inconsistent judicial rulings and for purposes of
judicial econony, this case should al so be renanded to the
circuit court.

35(...continued)
it after they filed their conplaint, but they still
shoul d' ve gone for damages in the prior case

4 Benner also does not argue that after JPMorgan Chase | earned about
Benner renting the Property, it should have amended its pleadings in Benner
or somehow sought a joinder, so that its clainms related to the rental proceeds
could have been litigated in Benner |I. W do not reach this issue.

5 Given our analysis of the argument Benner raises, we need not address
whet her this court's opinion vacating the circuit court's Judgment in Benner
woul d al so render the doctrine of res judicata or the rule against splitting
claims inapplicable.

5 The Final Judgment in this case was entered by the circuit court on
July 28, 2015. This court's opinion in Benner | was issued on April 6, 2016
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We do not vacate the Final Judgnent in this case
because: we reject Benner's argunents raised in this appeal; we
are m ndful that extensive proceedings were had in this case; the
record before us shows that Benner did not seek to stay
enforcenent of the Final Judgnent;’ and Benner | is still being
l[itigated on remand. Rather, we believe the best course of
action under the circunstances is to remand this case to the
circuit court, where further proceedings may be had, including as
to the effect of Benner | on this case and to address whet her
this case should be consolidated with Benner |
I11. Concl usion

We conclude that Counts Il and Il based on rental
proceeds received by Benner were not barred by res judicata, and
we thus reject Benner's argunents in this appeal. However, for

t he reasons di scussed above, we remand this case to the Crcuit
Court of the First Circuit for further proceedi ngs consistent
with this opinion.

DATED: Honol ul u, Hawai ‘i, February 3, 2017.

On the briefs:

Gary Victor Dubin, Chi ef Judge
Frederick J. Arensneyer
f or Def endant - Appel | ant .

Jade Lynne Chi ng, Associ at e Judge
Kee M Canpbel |
(Al ston Hunt Floyd & Ing)
for Plaintiff-Appellee.
Associ at e Judge

" Fairly late in the proceedings before the circuit court in this case
and long after the circuit court had denied Benner's Motion to Dism ss on res
judicata grounds in early 2014, Benner filed a notion on February 26, 2015
whi ch sought, inter alia, to stay the proceedings in this case pending
resolution of the appeal in Benner |I. The circuit court denied the request
for an i mmedi ate stay, but without prejudice to Benner seeking a stay of
enforcement if a judgment was |ater entered in the case. The Final Judgment
was | ater entered on July 28, 2015, but the record does not reflect that
Benner sought to stay enforcement of the Final Judgnment.
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