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APPEAL FROM THE Cl RCUI T COURT OF THE SECOND Cl RCUI T
(S.P.P. NO. 13-1-0008(2), CR NO 99-0325(2))

SUMVARY DI SPCSI TI ON OPI NI ON
(By: Nakanura, Chief Judge, and Reifurth and G noza, JJ.)

Petitioner-Appellant Scott B. Smth (Smth) appeals
fromthe Order filed by the Crcuit Court of the Second Circuit
(Circuit Court)?! on Novenber 3, 2015 (Novenber 2015 Order), in
Smth's post-conviction proceeding, S.P.P. No. 13-1-0008, which
was brought pursuant to Hawai ‘i Rul es of Penal Procedure (HRPP)
Rul e 40 (2006). The Novenber 2015 Order denied Smth's "Mtion
to Recalculate Multiple Ternms of |nprisonnent Mandated by Act
194" (Motion to Recal culate Sentence)? without prejudice to the
i ssue being raised by Smth in a proper proceeding. W affirm

The Honorable Peter T. Cahill presi ded over the proceedings relevant to
this appeal.

°The reference to "Act 194" in Smith's Motion to Recal cul ate Sentence
appears to be a reference to Act 194 enacted during the Hawai ‘i Legislature's
2015 | egi slative session. 2015 Haw. Sess. Laws Act 194, at 587.
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l.
A
In his underlying crimnal case, Smth was convicted
after a jury trial of the lesser included offense of first-degree
assault (Count 1); first-degree terroristic threatening (Count
2); first-degree sexual assault (Counts 3, 4, 5, and 6);
ki dnappi ng (Count 8); and use of a deadly or dangerous weapon in
the comm ssion of a crime (Count 9). The G rcuit Court sentenced
Smith to a total of forty-five years of inprisonnment by inposing
the following terns of inprisonnent consecutive to each other:
(1) concurrent twenty-year terns of inprisonnent on Counts 3, 4,
5 and 6, (2) a ten-year termof inprisonnent on Count 1, (3) a
ten-year termof inprisonment on Count 8, and (4) concurrent
five-year terns of inprisonnment on Counts 2 and 9.
Smith filed a direct appeal fromthe Crcuit Court's
j udgnment of conviction and sentence. In a published opinion
filed in 2004, which contains a detailed description of the
evi dence presented at Smth's trial, this court affirmed the
Circuit Court's judgnment of conviction and sentence. State V.
Smith, 106 Hawai ‘i 365, 105 P.3d 242 (2004). The Hawai ‘i Suprenme
Court denied Smth's application for wit of certiorari.
B
On July 29, 2013, Smith filed in S.P.P. No. 13-1-0008,
a "Petition for Post-Conviction Relief" pursuant to HRPP Rule 40
(Petition) that asserted seven grounds for relief. On Septenber
24, 2013, Smth filed a "Mdtion for Perm ssion to Re-Argue My
D rect Appeal Based on DNA" and a docunent entitled "Note" which
rai sed additional grounds for relief. On Novenber 7, 2013, the
Crcuit Court denied Smth's Petition and issued its "Findings of
Fact, Conclusions of Law, and Judgnment Denying Rule 40 Petition
for Post-Conviction Relief" (Order Denying Petition).?

%nits Order Denying Petition, the Circuit Court did not address the
addi ti onal grounds for relief raised by Smth in the docunents he filed on
Sept ember 24, 2013.
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Smith filed a notice of appeal fromthe O der Denying
Petition, which initiated appell ate case No. CAAP-13-0005313 in
this court. 1In a Sunmary Disposition Order filed on July 31,
2015, this court affirmed the Grcuit Court's Order Denying
Petition. W entered our judgnent on appeal on Septenber 3,
2015, and the suprene court denied Smth's application for wit
of certiorari on Novenber 10, 2015.

C

In the neantine, after this court entered its judgnent
on appeal in No. CAAP-13-0005313 but before the suprene court
denied certiorari, Smth filed in S.P.P. No. 13-1-0008 (the sane
post-convi ction proceeding as the Order Denying Petition) his
Motion to Recal cul ate Sentence on Cctober 27, 2015. Smth sought
relief pursuant to "Act 194." He al so requested the appoi nt nent
of a lawer to help himwth his Act 194 claimand the recusal of
Judge Cahill because Smth clainmed that Judge Cahill assigned him
a lawer, but then denied himthe right to speak to the | awyer
"before [Judge Cahill] signed the judgmen[t]." Smth further
clainmed that there was "no record of the whole procedure.”

On Novenber 3, 2015, the Circuit Court issued its
Novenber 2015 Order. The Circuit Court found that it had
appoi nted the Public Defender's O fice to represent Smth
pursuant to his request that his sentence be recal cul ated and
that it had not issued any order denying Smth the ability to
contact or speak with his court-appointed counsel. The Circuit
Court further noted that Smth had appeal ed the Order Denying
Petition, that this court had issued its judgnment on appeal in
Sept enber 2015, and that the Grcuit Court was "unable to
ascertain whether it has jurisdiction"” because it did not know
whether Smth had filed for certiorari. The Grcuit Court
ordered that Smith's Mdtion to Recal cul ate Sentence be "deni ed
w thout prejudice to the issue being raised in the proper
proceeding."” It further ordered that nothing in the Novenber
2015 Order shall be construed to prevent Smth from contacting
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the Public Defender's Ofice in those matters where it has been
appoi nted as Smth's counsel.
1.

Smith filed a "Mdtion for Direct Appeal of Judgnent by
Peter T. Cahill on and Only on Act 194 Recal culate Miultiple Terns
of Inprisonnment and or Reconsideration,”" which we construe as a
notice of appeal fromthe Novenber 2015 Order. By order dated
May 26, 2016, and consistent with Smth's apparent intent, we
accepted docunents filed by Smth on April 14, 2016, as his
openi ng brief.

Smth's reference to "Act 194" in his Mtion to
Recal cul ate Sentence appears to be a reference to Act 194 enacted
by the Hawai ‘i Legislature in 2015. 2015 Haw. Sess. Laws Act 194
(Act 194) at 587. Act 194 anended Hawaii Revi sed Statutes (HRS)
8 706-668.5 effective July 1, 2015, by addi ng subsection (3),
which states that for ternms of inprisonnent inposed prior to June
18, 2008, the Departnent of Public Safety (DPS) shall provide
notice to defendants that DPS may recal culate the multiple terns
of inprisonnent inposed on the defendants and of their right to
have the court review their sentence. As anended by Act 194, HRS
§ 706-668.5 provides:

(1) If multiple ternms of inmprisonment are imposed on a
def endant, whether at the same time or at different tines,
or if a termof inprisonnment is imposed on a defendant who
is already subject to an unexpired term of inmprisonment, the
terms may run concurrently or consecutively. Mul tiple terns
of imprisonment run concurrently unless the court orders or
the statute mandates that the terns run consecutively.

(2) The court, in determ ning whether the terns
i mposed are to be ordered to run concurrently or
consecutively, shall consider the factors set forth in
section 706-606.

(3) For ternms of inprisonment inmposed prior to June
18, 2008, the department of public safety shall post written
notice in all inmate housing units and the facility library
at each correctional facility for a period of two nonths and
send written notice to the defendant no |ater than January
1, 2016, that shall include but not be limted to:

(a) Notice that the department of public safety may
recalculate the nultiple terms of inmprisonment
i mposed on the defendant; and



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

(b) Notice of the defendant's right to have the
court review the defendant's sentence.

HRS § 706-668.5 (Supp. 2016).

As expl ai ned by the conference conmmittee report on the
bill that was ultimately enacted as Act 194, the purpose of Act
194 was as foll ows:

Your Committee on Conference finds that prior to 2008
section 706-668.5, Hawaii Revised Statutes, relating to
imposition of nultiple terms of inmprisonment, provided that
the terms run consecutively unless the court specifically
ordered that the ternms run concurrently. Act 193, Session
Laws of Hawaii 2008, amended section 706-668.5, Hawai
Revi sed Statutes, and provided that multiple terns of
i mprisonment run concurrently unless the court specifically
orders that the terms run consecutively. This measure
attenpts to bring parity to the treatment of defendants
sentenced to nmultiple terns prior to the effective date of
Act 193, which is June 18, 2008, and those sentenced to
multiple terns after that date while providing defendants
wi th adequate notice regarding the possibility of their
multiple ternms of inprisonment being recal cul ated by the
Department and their rights to have the court review their
sent ences.

Conf. Comm Rep. No. 158, in 2015 Senate Journal, at 796.
L.

The Circuit Court denied Smith's Mtion to Recal cul ate
Sentence, but without prejudice to his raising the issue in a
proper proceeding. Smith filed his Mdtion to Recal cul ate
Sentence in S.P.P. No. 13-1-0008 at a tinme when the final Oder
Denying Petition in that proceedi ng was on appeal. Therefore,
the Grcuit Court was correct that Smth's filing of the Mtion
to Recal culate Sentence in S.P.P. No. 13-1-0008 was not "proper."
On the other hand, HRPP Rule 40 does not appear to preclude a
prisoner fromfiling (or the Circuit Court from assum ng
jurisdiction over) an HRPP Rul e 40 petition raising new clains
for relief while an order issued in an HRPP Rule 40 proceeding is
on appeal. Therefore, the Circuit Court could have treated the
Motion to Recal cul ate Sentence as a new HRPP Rule 40 petition
In any event, the Circuit Court denied the Mdtion to Recal cul ate
Sentence without prejudice to Smth raising his Act 194 claimin
anot her proceeding. Because Smith is free to file an HRPP Rul e
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40 petition raising a clai munder Act 194, and given the nuddl ed
record relating to his Act 194 claim we conclude that the
Crcuit Court did not err in denying without prejudice Smth's
Motion to Recal cul ate Sentence.
| V.

Based on the foregoing, we affirmthe Grcuit Court's
Novenber 2015 Order.

DATED: Honol ul u, Hawai ‘i, January 27, 2017.
On the briefs:
Scott B. Smth

Petitioner- Appel | ant Chi ef Judge
Pro Se

Ri chard K. M natoya

Deputy Prosecuting Attorney Associ at e Judge
County of Maui

for Respondent - Appel | ee

Associ at e Judge





