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NO. CAAP-15-0000724

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
JASON ENGELBY, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCUI T
(CR. NO. 12-1-1899)

SUVMARY DI SPOSI TI ON ORDER
(By: Nakarmura, C J., Fujise and G noza, JJ.)

Def endant - Appel | ant Jason Engel by (Engel by) appeal s
froma Septenber 9, 2015 Circuit Court of the First Circuit
(Circuit Court) Judgnent of @uilty Conviction and Sentence.?
After a jury trial, the Crcuit Court convicted Engel by of two
counts of Sexual Assault in the First Degree, in violation of
Hawai i Revised Statutes (HRS) 8§ 707-730(1)(b) (2014).

On appeal, Engel by maintains that the Crcuit Court
erred in allow ng expert testinony that: (1) "was irrel evant and
m sl eading; " (2) "did not assist the jury in understanding the
evi dence (because the evidence was |ogically conprehensi bl e by
jurors of comon understanding), in violation of Engelby's rights
to due process and a fair trial[;]" (3) "stated 'facts' or
‘characteristics' based on statistics[,] although not citing
percentages[];" (4) "inproperly bolstered [mnor childs
(Child 1)] and her nother's credibility;” (5) "inproperly
profiled Engel by as a child nolester;" and (6) "taken in
totality, was unduly prejudicial to Engel by."

! The Honorable Colette Y. Garibal di presided.
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After due consideration of the issue raised, the
parties' argunments, the record on appeal, and applicable |egal
authorities we resol ve Engel by's point on appeal as foll ows and
affirm

1 and 2. Dr. Bivens's testinony was rel evant and
assisted the jury. State v. Batangan, 71 Haw. 552, 562, 799 P.2d
48, 54 (1990). In support of his two points of error, Engel by
makes three argunents against the adm ssibility of Dr. Bivens's
testinmony: (1) the concept of "delayed di sclosure” had entered
general public know edge through w del y-known sexual abuse cases;
(2) Child 1's testinmony was "straightforward and | ogi cal,
therefore easily conprehensible by the lay jurors[;]" and (3) Dr.
Bi vens was not qualified as an expert in "tunnel nmenory" and, in
any case, the testinony was irrel evant.

We reject Engleby's first argunment that "del ayed
di scl osure” was a matter of general public know edge. 1In State
v. Kony, 138 Hawai ‘i 1, 375 P.3d 1239 (2016), the defendant
argued "expert opinion is no | onger needed to explicate the
phenonenon of del ayed reporting.” Id. at 9, 375 P.3d at 1247.

The Hawai ‘i Supreme Court di sagreed, observing that "expert
testimony regarding 'seem ngly bizarre' behavior of victinms,

i ncl udi ng the phenonenon of del ayed reporting, has been held to
be hel pful to the jury where reporting by a child victim of
sexual abuse is delayed.” 1d., citing Batangan, 71 Haw. at 558,
799 P.2d at 52.

Second, Engel by argues the clarity of Child 1's
testimony rendered Dr. Bivens's testinony superfluous and
therefore, "irrelevant” and "not of assistance to the jury." The
clarity of a witness's testinony does not obviate the need for
assistance in evaluating that testinony in a context that is not
wel | understood. 1d. |In Batangan, the court recognized:

[ S] exual abuse of children "is a particularly mysterious
phenomenon," "and the common experience of the jury may
represent a |less than adequate foundation for assessing the
credibility of a young child who conpl ains of sexua
abuse[.]"

While jurors may be capabl e of personalizing the
emotions of victinms of physical assault generally, and
of assessing witness credibility accordingly, tensions
uni que to trauma experienced by a child sexually
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abused by a fam |y nmenber have remained | argely
unknown to the public. The routine indicia of witness
credibility--consistency, willingness to aid the
prosecution, straight forward rendition of the facts--
may, for good reason be lacking. As a result jurors
may i npose standards of normalcy on child

victim witnesses who consistently respond in

di stinctly abnormal fashion

Child victims of sexual abuse have exhibited some
patterns of behavior which are seemi ngly inconsistent
wi th behavioral norms of other victims of

assault. . . . Normal 'y, such behavi or would be
attributed to inaccuracy or prevarication. In these
situations it is helpful for the jury to know that
many child victinms of sexual abuse behave in the sane
manner . Expert testimony "exposing jurors to the

uni que interpersonal dynam cs involved in prosecutions
for intrafamly child sexual abuse" "may play a
particularly useful role by disabusing the jury of
some wi dely held m sconceptions so that it may

eval uate the evidence free of the constraints of

popul ar myths[.]"

71 Haw. at 557-58, 799 P.2d at 51-52 (citations, brackets, and
ellipsis points omtted). Here, both Engel by and the State
guestioned Child 1 about inconsistent disclosures. Because Child
1 exhibited such behaviors, Dr. Bivens's expertise assisted the
jury in understanding the facts and was therefore rel evant.

Third, Engel by asserts that Dr. Bivens was not properly
qualified to testify to the phenonmenon of tunnel nenory and that
in any case the testinmony was irrelevant. To qualify a w tness
as an expert, the trial court nust determ ne the expert has "such
skill, know edge, or experience in the field in question as to
make it appear that his opinion or inference-draw ng would
probably aid the trier of fact in arriving at the truth." State
v. Wallace, 80 Hawai ‘i 382, 419 n.37, 910 P.2d 695, 732 n. 37
(1996) (enphasis omtted) (quoting State v. Toyonmura, 80 Hawai ‘i
8, 26 n.19, 904 P.2d 893, 911 n.19 (1995)). Dr. Bivens's
testimony regarding his experience with tunnel nmenory fromhis

clinical practice and reading academ c literature supported the
Circuit Court's qualification of himas an expert on this
subject. Child 1 testified that she did not renenber details
about the timng of the incidents but renmenbered details about
the assaults thensel ves, nmaking Dr. Bivens's testinony about this
ki nd of uneven nmenory relevant. On this record we cannot
conclude that the Crcuit Court erred.
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3. Engel by argues that it was error for the Crcuit
Court to admt statistically-based testinony because it was
unduly prejudicial and m sl eadi ng under Hawaii Rul es of Evidence
(HRE) Rule 403.%2 During trial, Dr. Bivens nade general
guantitative assertions based on his expertise that characterized
t he general dynam cs of child sexual abuse. Engel by clainms these
statistically-based assertions were extrenely prejudicial, but

made no objection at trial. "HRE Rule 103(a)(1l) requires a
"specific' objection or a notion to strike if the ground is 'not
apparent fromthe context.'" Kony, 138 Hawai ‘i at 10, 375 P. 3d

at 1248 (quoting State v. Vliet, 91 Hawai ‘i 288, 298-99, 983 P. 2d
189, 199-200 (1999); State v. Uyesugi, 100 Hawai ‘i 442, 463-64,
60 P.3d 843, 864-65 (2002) (noting that defendant has the burden
under HRE Rule 103 to create an adequate record in order to
preserve an error for review). At the HRE Rule 104 heari ng,
Engel by sought to have Dr. Bivens's testinony excluded for

irrel evance, bolstering, profiling, and usurping the function of

the jury, and Engel by renewed t hose objections prior to his
testimony. Engel by did not object to the presentation of
statistically-based testinony at the HRE Rul e 104 hearing or at
trial. Engel by argues he did not waive the issue or, in the
alternative, asks us to treat this issue as plain error.
However, based on Kony, we conclude that Engel by did not preserve
his right to raise this issue on appeal. 138 Hawai ‘i at 10-11,
375 P.3d at 1248-49.

4. Engel by argues that Dr. Bivens's testinony
i mproperly bolstered Child 1's and her nother's credibility.
Engel by does not claim nor does the record support the notion,
that Dr. Bivens explicitly stated that he believed the abuse
occurred or that Child 1 and her nother were truthful. |nstead,

2 HRE Rul e 403, provides:

Al t hough rel evant, evidence may be excluded if
its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues,
or m sleading the jury, or by considerations of undue
del ay, waste of time, or needless presentation of
cumul ati ve evidence.
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Engel by argues that Dr. Bivens's testinony would strongly suggest
that a conplainant is telling the truth if details of the
conplainant's story match the details of a typical child sex
abuse case. Expert testinony on the dynam cs of child sexua
abuse "carries the potential of bolstering the credibility of one
wi tness and conversely refuting the credibility of another. Mich
expert testinony on any subject will tend to do this. Such
testinmony, by itself, does not render the evidence inadmssible."
Bat angan, 71 Haw. at 558, 799 P.2d at 52.

We have previously addressed simlar situations where
expert testinony given by Dr. Bivens was clained to have
i nproperly bol stered the testinony of the conplai ning witness,
and have found no inpropriety where, as in this case, Dr. Bivens
did not opine on the credibility of the conplaining wtness or
testify about the facts of the particular case. State v. Misa,
126 Hawai ‘i 266, 269 P.3d 801, No. 30712, 2012 W. 247963 at *2
(App. Jan. 25, 2012) (SDO ("[The defendant] cites to no evi dence
that Dr. Bivens offered an opinion regarding [the conpl ai ning
witness] or that Dr. Bivens['s] testinony served to inproperly
bol ster the [conplaining witness's] credibility."); State v.
Pacheco, 128 Hawai ‘i 477, 290 P.3d 547, No. CAAP-11-0000571, 2012
W 5990275 at *1 (App. Nov. 30, 2012) (SDO ("Dr. Bivens did not
opine on the credibility of Child and testified that he did not
know the particulars of, nor was he given evidence pertaining to,
this case."); State v. Transfiguracion, 128 Hawai ‘i 476, 290 P.3d
546, No. CAAP-11-0000048, 2012 W 5897413 at *2 (App. Nov. 21,
2012) (SDO ("[The defendant] does not identify any place in the
record in which Dr. Bivens testified about this particular
case."). W decline to change our concl usion here.

5. Engel by contends that Dr. Bivens offered testinony
that inproperly created a profile inplying Engleby was a child
nol ester and Child 1 was a sexual abuse victim The testinony
Engel by cites as inproper is Dr. Bivens's use of male pronouns;
that child sexual abuse nobst often occurs in the context of a
pre-existing relationship between the child and an abuser, where
t he abuser is someone the child, and often tines the child's
famly, knows and trusted; that abuse usually happens at the
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child s or the abuser's hone; and that taking advantage of a
sl eeping child is one of four ways nolesters use to get close to
chi | dren.

I n Bat angan, the court held, "[t]he pertinent
consideration is whether the expert testinmony will assist the
jury without unduly prejudicing the defendant.” 71 Haw. at 558,
799 P.2d at 52. This court has consistently held that
Dr. Bivens's testinony regarding the general dynam cs of child
sexual abuse and research concerning the characteristics of child
nol esters and the behavior of child abuse victins are adm ssi bl e.
See, e.q., State v. MDonnell, 134 Hawai ‘i 475, 344 P.3d 359,

No. CAAP-14-0000355, 2015 W. 405720 at *7 (App. Jan. 30, 2015)
(SDO), Pacheco, 2012 W. 5990275 at *1-2; Transfiguracion, 2012 W
5897413 at *3-4; State v. Behrendt, 121 Hawai ‘i 260, 218 P. 3d

387, No. 29191, 2009 W. 3653563 at *2 (App. Nov. 4, 2009) (SDO.
We conclude that Dr. Bivens's testinony did not usurp the basic
function of the jury. The Crcuit Court did not abuse its

di scretion in allowing the testinony on this issue.

6. Engel by argues that Dr. Bivens's testinony taken
inthe totality was unduly prejudicial to him G ven our
anal ysis of Engel by's other argunents regarding Dr. Bivens's
testinmony, even considering the testinmony inits totality does
not support the conclusion that it was unduly prejudicial to
Engel by.

For the foregoing reasons, the Septenber 9, 2015
Judgnent of Quilty Conviction and Sentence entered by the Crcuit
Court of the First Crcuit is affirnmed.

DATED. Honol ul u, Hawai ‘i, January 30, 2017.
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Phyllis J. Hironaka,
Deputy Public Defender, Chi ef Judge
f or Def endant - Appel | ant .

Sonja P. McCull en, Associ at e Judge
Deputy Prosecuting Attorney,
City and County of Honol ul u,
for Plaintiff-Appellee.
Associ at e Judge





