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NO. CAAP-13-0006277
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BANK OF AMERI CA, N. A, SUCCESSOR BY MERGER TO BAC HOVE LQOANS
SERVI CI NG LP FKA COUNTRYW DE HOVE LOANS SERVI Cl NG LP,
Plaintiff-Appellee,

V.

JOHN EDWARD ANDERSON, |11, ASSOCI ATI ON OF APARTMENT OWNERS OF
Kl PAPA ESTATES, COUNTY OF KAUAI; UNI TED STATES OF AMERI CA, JOHN
DCES, et. al., Defendants-Appellants

APPEAL FROM THE CI RCUI T COURT OF THE FI FTH CI RCUI T
(CVIL NO. 12- 1- 0359)

MEMORANDUM CPI NI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant John Edward Anderson, |11
(Anderson) appeals fromthe Judgnent, filed on Novenber 29, 2013,
inthe Crcuit Court of the Fifth Grcuit (circuit court).?

Ander son chal |l enges the circuit court's "Findings of Fact,

Concl usions of Law, Order Granting Plaintiff's Mtion for Summary
Judgnent Against Al Parties and for Interlocutory Decree of
Forecl osure Filed June 12, 2013" (FOF/ COL/ Order) in which the
circuit court granted sumary judgnent and a decree of
foreclosure in favor of Plaintiff-Appellee Bank of Anerica, N A,
Successor by Merger to BAC Honme Loans Servicing, LP fka

Countrywi de Hone Loans Servicing LP (BANA).

1 The Honorable Randal G.B. Val enciano presided.
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On appeal, Anderson contends that the circuit court
erred in granting summary judgnment in favor of BANA because: (a)
BANA relied on inadm ssi bl e evidence; (b) BANA failed to
establish its legal standing to enforce the terns of the Note;
and (c) the circuit court should have granted Anderson's request
for a continuance to seek discovery.

For the reasons discussed bel ow, we affirm

| . Background

This case involves a property |located at 6631 Ki papa
Road, Unit A Kapaa, H 96746 (Property). On Decenber 19, 2012,
BANA filed a Conpl aint For Foreclosure? alleging that Anderson
was in default under a Note and Mortgage and that there was due a
“principal balance of $384,785.94 as well as interest, late
charges and ot her advances secured by the Note and Mortgage, for
a total debt owed of $397,162.59." BANA sought a sale by
forecl osure and a deficiency judgnment for any anmount owed after
the sale of the Property.

On June 12, 2013, BANA filed a notion for summary
j udgnment and attached a "Decl aration of |ndebtedness” executed by
Cynt hi a Hacki mer (Hackinmer), an Assistant Vice-President of BANA.
Hacki mer attested that Anderson "defaulted in the performance of
the terns set forth in the Note and Mortgage by failing to pay
the principal, interest and advances[.]" Hackiner further
attested that true and correct copies of the prom ssory note
(Note), Mortgage, Assignnment of Mrtgage, Notice of Intent to
Accel erate, and Account Information Statenment were attached to
her Declaration. The Note included an endorsenment fromthe
original lender, U S. Financial Mrtgage Corporation, a Hawaili
Corporation (U.S. Financial) to Countryw de Bank, FSB
(Countryw de), and an endorsenent by Countryw de in bl ank

2 In addition to Anderson, the Conplaint named several other defendants

who either disclaimed an interest in this matter, indicated no opposition to
BANA's summary judgment motion, or did not appeal. Thus, Anderson is the only
appellant in this appeal.
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Hacki mer's declaration attests that "[BANA] directly or through
an agent, has possession of the prom ssory note."

Based on the documents submtted by BANA in support of
its summary judgnent notion, Anderson executed the Note dated
Cct ober 19, 2007, which states that in return for a | oan he had
recei ved, he promsed to pay U S. Financial the anount of
$385, 000. 00. The Note was secured by a Mdrrtgage on the Property.
Mort gage El ectronic Registration Systens, Inc. (MERS) was |listed
in the Mortgage as "nortgagee” and "nom nee." The Mrtgage was
recorded with the State of Hawai ‘i Bureau of Conveyances on
Novenber 8, 2007.

BANA' s docunents further indicated that, on Septenber
12, 2011, BANA sent a Notice of Intent to Accelerate to Anderson.
The notice stated that "[BANA] services the honme | oan descri bed
above on behal f of the holder of the prom ssory note (the
“"Not ehol der™). The loan is in serious default because the
requi red paynments have not been made."” The notice stated that in
order for Anderson to cure the default, "on or before COctober 12,
2011, [BANA] nust receive the anmount of $3,658.76 plus any
addi tional regular nonthly paynent or paynents, |ate charges,
fees and charges[.]" BANA' s docunents further indicate that on
January 30, 2012, MERS as nom nee for U S. Financial executed an
Assi gnnent of Mortgage, which assigned the nortgage to BANA. The
Assi gnnent of Mortgage was recorded with the State of Hawai ‘i
Bureau of Conveyances on February 8, 2012.

Anderson filed an opposition to BANA's summary j udgnment
nmotion on July 15, 2013, arguing that certain exhibits and
certain parts of Hackinmer's declaration are inadm ssible, that
wi t hout the inadm ssible evidence summary judgnent is not proper,
and seeking additional tine to all ow Anderson to conduct
di scovery.

On July 23, 2013, the circuit court held a hearing on
BANA' s summary judgnment notion. Subsequently, on Novenber 29,
2013, the circuit court entered its FOF/ CO./ Order granting
sumary judgnent for BANA and concluding that a total of
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$400, 329. 84 was due to BANA under the Note and Mdrtgage. Al so on
Novenber 29, 2013, the circuit court entered a Judgnent based on
the FOF/ COL/ Order and pursuant to Hawai ‘i Rules of Cvil
Procedure (HRCP) Rule 54(b).

On Decenber 30, 2013, Anderson tinmely filed a Notice of
Appeal .

1. Discussion

Anderson contends that the circuit court erred when it
granted BANA' s summary judgnent notion because BANA relied on
i nadm ssi bl e evidence, and even consi deri ng BANA's evidence, it
did not establish that BANA was the owner of the original note
and that the Notice of Intent to Accelerate was issued by a
proper party. W review Anderson's challenge to the circuit
court's summary judgnent ruling de novo. See Stanford Carr Dev.
Corp. v. Unity House, Inc., 111 Hawai ‘i 286, 295-96, 141 P.3d
459, 468-69 (2006).

Anderson al so contends the circuit court should have
granted his request for a continuance under HRCP Rule 56(f). W
review this issue for abuse of discretion. Josue v. |Isuzu Mdtors
Anerica, Inc., 87 Hawai ‘i 413, 416, 958 P.2d 535, 538 (1998)("A
trial court's decision to deny a request for a continuance
pursuant to HRCP Rule 56(f) wll not be reversed absent an abuse
of discretion.").

A. Sunmary Judgnent Ruling

A foreclosure decree is appropriate only when the
following are established: (1) the existence of the agreenent,
(2) the terns of the agreenment, (3) default under the terns of
the agreenent, and (4) notice of default was provided. |ndyMac
Bank v. M guel, 117 Hawai ‘i 506, 520, 184 P.3d 821, 835 (App.
2008) (citing Bank of Honolulu, N A v. Anderson, 3 Haw. App.
545, 551, 654 P.2d 1370, 1375 (1982)).

We start with Anderson's contention that BANA relies on
i nadm ssi bl e evidence. In particular, Anderson asserts that
Hacki mer, a BANA Assistant Vice-President, submitted a
decl aration containing inadm ssi bl e hearsay because she is not
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conpetent to testify regarding records created and mai ntai ned by
conpani es other than BANA. In this regard, however, we nust
first note that Anderson does not appear to challenge the
adm ssibility of the subject Note, the Mirtgage, or the
Assi gnnent of Mortgage. Indeed, in the circuit court, in his
opposition to BANA's summary judgnment notion, Anderson never
raised a challenge to the admssibility of the Note (exhibit
"A"), or the certified copies of the Mdrtgage and Assi gnnment of
Mortgage (exhibits "H' and "I") that were attached to BANA' s
summary judgnent notion. Thus, even assum ng Anderson were now
chal l enging the adm ssibility of those docunents, his argunent
woul d be deened waived. Price v. AIGHawai‘i Ins. Co., Inc., 107
Hawai ‘i 106, 111-12, 111 P.3d 1, 6-7 (2005)(holding that an
appellant's failure to challenge the admssibility of docunents
related to a summary judgnent notion in the trial court waived
the i ssue on appeal).

Further, as to the other docunents that appear to be

rel evant to BANA's summary judgnent notion — the Notice of
Intent to Accelerate (exhibit "D') and the Account |nformation
Statenent (exhibit "E') — they are BANA records and do not

appear to have been created by another entity. Thus, Hackiner's
decl aration properly establishes that they are adm ssible as BANA
records under Hawaii Rul es of Evidence (HRE) Rule 803(b)(6),
records of regularly conducted activity.

HRE Rul e 803(b)(6) states the follow ng rel evant
hear say excepti on:

Records of Regularly Conducted Activity. A menorandum
report, record, or data conpilation, in any form of
acts, events, conditions, opinions, or diagnoses, made
in the course of a regularly conducted activity, at or
near the time of the acts, events, conditions,
opi ni ons, or diagnoses, as shown by the testimony of
the custodian or other qualified witness, or by
certification that conplies with rule 902(11) or a
statute permtting certification, unless the sources
of information or other circunstances indicate |ack of
trustworthiness.
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Under HRE Rul e 803(b)(6), "[t]he proponent nust establish (1)
that the record evidences acts, events, conditions, opinions, or
di agnoses; (2) that the record was made in the course of a

regul arly conducted activity; and (3) that the record was nade at
or near the tinme of the acts or events that are recorded.” State
v. Fitzwater, 122 Hawai ‘i 354, 365, 227 P.3d 520, 531

(2010) (citations and internal quotation marks omtted).

The foundation may be established "by the testinony of
the custodian or other qualified witness, or by certification
that conplies with rule 902(11) or a statute permtting
certification[.]" 1d. (citation and footnote omtted). "A
person can be a 'qualified witness' who can authenticate a
docunent as a record of regularly conducted activity under HRE
Rul e 803(b)(6) or its federal counterpart even if he or she is
not an enpl oyee of the business that created the docunent, or has
no direct, personal know edge of how t he docunment was created."”
Id. at 366, 227 P.3d at 532 (footnote omtted). "The wtness
need only have enough famliarity with the record-keeping system
of the business in question to explain how the record cane into
exi stence in the ordinary course of business. The w tness need
not have personal know edge of the actual creation of the
docunents or have personally assenbled the records.” 1d.
(quoting 5 Joseph McLaughlin, Winstein's Federal Evidence
§ 803.08[8][a] (2d ed. 2009)).

Here, to lay the foundation for the business records
exception, Hackinmer attested to the following in her declaration:

1. | am authorized to sign this Declaration on
behal f of Plaintiff [BANA] as an officer of BANA.

2. BANA maintains records for the Loan. As part of my job
responsibilities for BANA, | amfamliar with the type of records
mai nt ai ned by BANA in connection with the Loan

3. The information in this Declaration is taken
from BANA's busi ness records. | have personal
knowl edge of BANA's procedures for creating these
records. They are: (a) made at or near the time of
the occurrence of the matters recorded by persons with
personal know edge of the information in the business
record, or frominformation transmtted by persons
wi th personal know edge; (b) kept in the course of
BANA's regularly conducted business activities; and
(c) created by BANA as a regul ar practice.

6
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(Enmphasi s added.) Hackinmer, as a qualified witness, laid a
sufficient foundati on under HRE Rul e 803(b)(6) for the Notice of
Intent to Accelerate (exhibit "D') and the Account |nformation
Statenent (exhibit "E").

Ander son contends that Hackinmer's declaration "contains
no reference fromwhom [ BANA] obtained the right to notify
Anderson of its '"intent to accelerate' or when [ BANA] obtai ned
such a right[.]" However, the Notice of Intent to Accelerate
states specifically that "[BANA] services the hone | oan descri bed
above on behalf of the holder of the prom ssory note." Anderson
does not contest that he was in default, nor does he cite any
authority for the proposition that BANA nust establish who
authorized it to provide the notice. Thus, the Notice of Intent
to Accelerate satisfies the requirenent that Anderson was put on
notice of his default.

Anderson al so argues that Hackinmer's declaration is
deficient because it does not state that BANA is in possession of
the original note and states that BANA is in possession of the
note "directly or through an agent." \Wile we cannot say that
Hacki mer's declaration is a nodel of clarity that should be
foll owed, we deemit sufficient under the circunstances of this
case. Hackiner's declaration, made under penalty of perjury,
attests that BANA has "possession of the prom ssory note[,]" that
"[t] he prom ssory note has been duly indorsed[,]" and that "[a]
true and correct copy of the Note is attached as Exhibit A"

The attached Note states that "I understand that the Lender [U. S
Financial] may transfer this Note. The Lender or anyone who
takes this Note by transfer and who is entitled to receive
paynments under this Note is called the 'Note Holder.'" Moreover,
the Note is: (1) endorsed by U S. Financial payable to
Countrywi de Bank, FSB; and (2) endorsed by Countryw de Bank, FSB
i n bl ank.

"In order to enforce a note and nortgage under Hawai i
law, a creditor nust be 'a person entitled to enforce' the note.
One person entitled to enforce an instrunent is a 'holder' of the

7
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instrunment. A '"holder' is the 'person in possession of a
negotiable instrunment.'" 1n re Tyrell, 528 B.R 790, 794 (Bankr.
D. Haw. 2015)(citing Hawaii Revised Statutes (HRS) § 490: 3-301
(2008) and HRS § 490: 1-201(b) (2008))(footnotes onmtted).?

"An instrunent payable to an identified person may
becone payable to bearer if it is indorsed in blank pursuant to
section 490: 3-205(b)." HRS § 490: 3-109(c) (2008). “If an
i ndorsenent is nmade by the holder of an instrunment and it is not
a special indorsenent, it is a ‘blank indorsenent.’ Wen indorsed
in blank, an instrunent becones payable to bearer and may be
negoti ated by transfer of possession alone until specially
i ndorsed.” HRS § 490: 3-205(b) (2008)* HRS § 490: 3-201(b).

8 HRS § 490:1-201(b) states in relevant part:
"Hol der" means:

(1) The person in possession of a negotiable instrument
that is payable either to bearer or to an identified
person that is the person in possession

(2) The person in possession of a negotiable tangible
document of title if the goods are deliverable either
to bearer or to the order of the person in possession
or

(3) The person in control of a negotiable electronic
document of title.

HRS § 490: 3-301 provides:

8§490: 3-301 Person entitled to enforce instrument.
"Person entitled to enforce”" an instrument means (i) the
hol der of the instrument, (ii) a nonholder in possession of
the instrument who has the rights of a holder, or (iii) a
person not in possession of the instrument who is entitled
to enforce the instrument pursuant to section 490: 3-309 or
490: 3-418(d). A person may be a person entitled to enforce
the instrument even though the person is not the owner of
the instrument or is in wrongful possession of the
instrument.

4 HRS §490:3-205 states in relevant part:

8§490: 3—205 Speci al indorsement; blank indorsenment;

anomal ous i ndorsenent. (a) If an indorsement is made

by the hol der of an instrument, whether payable to an

identified person or payable to bearer, and the

indorsement identifies a person to whomit makes the

instrument payable, it is a "special indorsement".

When specially indorsed, an instrument becones payable
(continued. ..



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

This court has recognized that "a trial court does not
err in finding that a plaintiff is the holder of a note when the
plaintiff bears the note, a bl ank endorsenent establishes that
the plaintiff is the holder of the note, and there is a
declaration stating that the note is a true and accurate copy of
the note in the plaintiff's possession.” WIlIls Fargo, N A V.
Pasi on, No. CAAP-12-0000657, 2015 W. 4067259, at *3 (Haw. App.
June 30, 2015) (SDO), cert. denied, 2015 W 5965835 (Haw. Cct.
13, 2015). Although it would be preferable that Hackinmer's
declaration state explicitly that BANA possesses the "original"
note, we deemthe evidence in total sufficient in this case to
establish that point.

Moreover, we do not believe it is fatal to BANA's
summary judgnent notion that Hackiner attests that BANA possesses
the Note "directly or through an agent.” HRS 8§ 490: 3- 201
addresses the "negotiation" of an instrunent and states in
relevant part: "If an instrunent is payable to bearer, it nay be
negoti ated by transfer of possession alone.” HRS 8§ 490: 3-201(Db).
The | anguage of HRS § 490: 3-201 is taken fromthe Uniform
Comrerci al Code (UCC) and the comrents to the UCC for the rel ated
provision states in relevant part:

A person can become hol der of an instrument when the
instrument is issued to that person, or the status of hol der
can arise as the result of an event that occurs after

i ssuance. “Negotiation” is the termused in Article 3 to
describe this post-issuance event. Normally, negotiation
occurs as the result of a voluntary transfer of possession
of an instrument by a holder to another person who becones
the holder as a result of the transfer. Negotiation always
requi res a change in possession of the instrument because
nobody can be a hol der without possessing the instrunment,
either directly or through an agent.

4...continued)
to the identified person and may be negotiated only by
the indorsement of that person . .

(b) If an indorsenment is made by the hol der of
an instrument and it is not a special indorsement, it
is a "blank indorsement”. When indorsed in blank, an

instrument becomes payable to bearer and may be
negoti ated by transfer of possession alone unti
specially indorsed.
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(Enphasi s added.) See also U.S. Bank National Assoc. v. Gay,
No. 12AP-953, 2013 W 3963471, at *5 (Chio Ct. App. July 30,
2013) (hol ding that the foreclosing party was a hol der of a note
where its agent was in possession of the note). Thus, BANA's
assertion that it possesses the Note "directly or through an
agent" is sufficient to establish its right to enforce the Note.

BANA satisfied its initial burden and the burden
shifted to Anderson to show there were genui ne issues of materi al
fact precluding summary judgnent. Anderson's opposition did not
rai se any genuine issues of material fact. The circuit court
thus did not err in granting summary judgnent in favor of BANA

B. Anderson's Request for Tinme to Conduct D scovery

Ander son argues that the circuit court abused its
di scretion when it denied his request for a continuance to
conduct discovery. BANA responds that Anderson failed to show
how di scovery would "rebut [BANA]'s showi ng of absence of a
genui ne issue of fact."

A request for a continuance "nust denonstrate how
post ponenent of a ruling on the notion wll enable the noving
party, by discovery or other neans, to rebut the novant's show ng
of absence of a genuine issue of fact.” U.S. Bank Nat'l Ass'n v.
Sal vaci on, 134 Hawai ‘i 170, 176, 338 P.3d 1185, 1191 (App. 2014)
(citation omtted).

Rul e 56(f) allows a party to request a delay in granting
summary judgment if the party can make a good faith showi ng
t hat postponement of the ruling would enable it to discover
addi ti onal evidence which m ght rebut the movant's showi ng
of the absence of a genuine issue of material fact. The
party is required to show what specific facts further

di scovery might unveil.

Exotics Hawaii-Kona, Inc. v. E.I. Du Pont De Nenmours & Co., 116
Hawai ‘i 277, 308, 172 P.3d 1021, 1052 (2007)(quoting MCabe v.
Macaul ay, 450 F. Supp. 2d 928, 933 (N.D. lowa 2006)).

Ander son contends that "[BANA] had presented no
adm ssi bl e evidence that it was even in possession of the
original note and thus could not verify if they even had standing
to enforce its terns[.]" @G ven our determ nation that BANA

10
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sufficiently established that it was the hol der of the Note, the
circuit court did not abuse its discretion in denying Anderson's
request for a continuance.
I11. Conclusion
Based on the above, the Judgnent filed on Novenber 29,
2013, inthe Crcuit Court of the Fifth Crcuit is affirned.
DATED: Honol ul u, Hawai ‘i, January 12, 2017.

On the briefs:

Joe P. Moss,

f or Def endant - Appel | ant Presi di ng Judge
John Edward Anderson, 111.

Charles R Prather,
for Plaintiff-Appellee, Associ at e Judge

Associ at e Judge

11





