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I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
TI FFANY LEI PAREL, Appell ant-Appellant, v.

DEPARTMENT OF HUMAN SERVI CES,
STATE OF HAWAI |, Appel | ee- Appel | ee

APPEAL FROM THE CIRCUI T COURT OF THIRD CIRCU T
(CIVIL NO. 12-1-0644 (GKN))

MEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

In this secondary appeal, Plaintiff-Appellant Tiffany
Lei Parel (Parel) appeals fromthe Cctober 22, 2013 Judgnent
(Judgnent), and chal | enges the August 30, 2013 Order Affirmng
Adm ni strative Hearing Decision Dated Novenber 30, 2012 (Order),
both entered in favor of State of Hawai ‘i Def endant - Appel | ee
Depart ment of Human Services (DHS) and against Parel, in the
Circuit Court of the Third Circuit (Crcuit Court).? In the
proceedi ngs below, a DHS investigation determ ned that Parel
negl ected a 74-year old fenmale resident (Client) at Hale Ho'ol a

Hamakua nursing facility (Facility). After an evidentiary

The Honorable Greg K. Nakanmura presided.
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hearing, a hearing officer fromthe Adm nistrative Appeals Ofice
of DHS submtted a Notice of Adm nistrative Hearing Decision
(Hearing Decision), which included findings of fact and concl uded
that DHS had correctly confirmed negl ect by Parel. The Grcuit
Court affirmed the Hearing Decision.

l. BACKGROUND

I n 2005, Parel secured enploynent as a Certified
Nurse's Aid (CNA) with the Facility. Parel was responsible for
transferring patients in and out of bed, hel ping patients shower,
taking vitals, helping patients in their daily living, feeding
patients, and changi ng patients.

On July 18, 2012, the Adult Protective and Conmunity
Services Branch of DHS (APS) received a report alleging that
Client had fallen while under the care of Parel (Abuse Report).
The Abuse Report provided that Cient fell and sustained two
bl ack eyes, a skinned knee, and a | eft shoulder fracture. The
Abuse Report was accepted for investigation by DHS, and an APS
soci al worker conducted an investigation.

On July 23, 2012, APS received a copy of the Departnent
of Health's O fice of Healthcare Assurance report from Director
of Nursing Carnela Rice (Rice), and Nurse Manager Chel seamay
Holl ey (Holley) (DOH report). The DOH report included Parel's
handwitten statenment, dated July 17, 2012, and typed statenent,
dated July 18, 2012. 1In her statenents, Parel related that she
pl aced Client on the right side of the bed and, as she was

reaching for Cient's gait belt at the end of the bed, "[Cient]
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started shaking rapidly. Her whole body got stiff and | unged
front and fell to the ground."”

The DOH report also included a statenment fromddient's
daughter, Ml anie Manmhot (Manhot). Manmhot rel ated that Parel
told her two versions of how Cient fell. In the first version
Parel told Manmhot that Client was in a seated position prior to
her fall. In the second version, Parel told Mamhot that Cient
was standing prior to her fall.

The DOH report also included Licensed Practical Nurse
Monal i sa Batalona's (Batalona) statenent. On the day of the
incident, Batalona related that Parel entered Cient's room and
"about a mnute later, [Parel] was yelling for ne." Wen
Bat al ona entered Client's room she observed Cient on the
ground. Batalona related that "[Parel] told [her] that [Cient]
was standing up and she was holding her hands . . . transferring
her to shower chair. Then [Client] started to seized [sic] and
fell to the floor." \Wen asked "[d]id you notice if she had the
gait belt on[,]" Batal ona responded, "[n]o, she did not have it
on, because | did not see it on her when we transferred her back
to the bed.” Wen asked "[d]id you see the gait [belt] on the
bed or floor," Batalona answered, "[n]o, | did not notice where
the gait belt was."

On July 23, 2012, APS visited Cient at the Facility.
APS attenpted to interview Cient about the fall on July 14,
2012. However, when Cient was asked questions about the fall,
she "l aughed, showi ng clear signs of confusion[.]" As such, APS

determned that Cient was not able to participate in the
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interview. APS photographed Cient's "right forehead hemat oma
facial bruising, bruising on both hands, and right knee
abrasion. "

On July 27, 2012, and July 30, 2012, APS intervi ewed
staff at the Facility about Cient's fall, "their know edge about
and experience with [Client,] and the procedure they would foll ow
intransferring [Client.]" APS interviewed Carnelita Acob, Nor
Aci dera, Beverly Nacnac, Alice Saturay, Tina Tabucbuc, C arence
Augustin, Judyvon "Von" Ganir, and Paskislina Steele.

On July 31, 2012, APS interviewed Parel. Parel related
that on July 14, 2012, she entered Cient's room"with the shower
chair and grabbed [Cient's] clothes and gait belt." Parel
related that the "gait belt was on her right, near the foot of
the bed[.]" As Parel reached for the gait belt with her right
hand, she "saw 'sonething' to her left." Parel "gestured that
her head was turned to the right, away from[dient.]" Parel
explained that she "initially said [Cient] was standi ng because
she saw novenent fromthe left." Parel declined APS s request to
provide a witten statenent. |Instead, Parel amended her July 17,
2012 statenent to add that she reached for the gait belt wth her
ri ght hand.

On August 7, 2012, APS interviewed Batal ona via
tel ephone. Batalona related that on the day of Cient's fall,
she entered Cient's room and observed Cient "on the floor, body
shaki ng, eyes rolled back and tongue sticking out." Batal ona
rel ated that the "shower chair was near the foot of the bed,

about a foot away and [Client] did not have the gait belt on.™
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Bat al ona stated that "she did not see a gait belt on the foot of
the bed, anywhere on the bed, or on the floor." Batal ona
reiterated that Parel "stated that she was transferring [Cient]
to the shower chair, had [Client] standing in a hand hel d grasp,
when [Client's] legs stiffened up and she fell forward."
Bat al ona related that "she had no reason to lie (about CNA Parel)
[and that] she was reporting exactly what happened."”

On August 21, 2012, APS visited the Facility and
phot ographed Client's room APS also asked Rice and Holley to
denonstrate how they would transfer a Client "frombed to shower
chair and frombed to anbulation.” Follow ng the denonstration,
APS concluded that if Parel "stood in front of [Client] while
[Client] sat on the right side of the bed, CNA Parel could have
prevented [Client's] fall, even if CNA Parel reached for the gait
belt at the foot of the bed[.]" Additionally, APS concluded that
the "use of the gait belt during transfers fromthe bed and
during anbul ation is a necessary device . . . and failure to use
this device would have placed [Client] at a high risk for fal
and injury[.]" Based on the denonstration, APS concl uded t hat
Client was nost |ikely standing (as Parel had inforned Batal ona
and Mamhot), w thout the gait belt on.

Foll owi ng the investigation, DHS issued a Notice of
Di sposition Adult Protective Services Investigation (Notice of
Di sposition) on Septenber 4, 2012. The Notice of D sposition
confirmed caregi ver neglect by Parel under Hawai ‘i Adm nistrative

Rul es (HAR) § 17-1421-9.1(c) (2009).
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On or about Septenber 7, 2012, Parel requested an
adm ni strative hearing to contest DHS s determ nati on of
caregi ver negl ect.

On Cctober 22, 2012, DHS issued its Notice of
Vi deoconf erence Hearing (Hearing Notice), notifying Parel that
t he hearing was schedul ed for Novenber 8, 2012. The Hearing
Notice provided that the "hearing wll be held on an informa
basis in accordance with Chapter 91 of the Hawaii Revi sed
Statutes [(HRS)] and Chapters 17-2 and 17-1402 of the [HAR]."

An Internal Communication Form (I CF) was attached to
the Hearing Notice. The ICF provided a detailed description of
DHS s investigation, and DHS s position statenents. DHS' s
position was that Parel was "'negligent’' in [Cient] care by not
followi ng the proper procedure in transferring the [Cient] from
the bed to shower chair, which resulted in the [Cient] falling
and suffering injury to [Client's] head, knee, hand, and
shoul der.”™ DHS' s position was that "Parel's actions neet the HRS
346-222 definition of 'caregiver neglect' as she failed to
exerci se a degree of care for a vulnerable adult that a
reasonabl e person woul d have done as outlined in [Cient]
contractual duties."

On Novenber 8, 2012, an adm nistrative hearing
(Hearing) was held via video conference before C ayton Kinoto,
Hearing O ficer for the Adm nistrative Appeals Ofice of DHS
(Hearing O ficer). At the beginning of the Hearing, the Hearing
Oficer related that he was not involved in DHS s investigation,

and that his decision would be based on the evidence presented at
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the Hearing. The Hearing O ficer inforned Parel that she has
"the right to inspect and cross-exam ne the evidence submtted by
[DHS.]" The Hearing O ficer explained that "everyone who gives
testinmony at this hearing nust tell the truth and nothing but the
truth.” The Hearing Oficer stated that DHS "will give its
presentation first, and then, Ms. Parel, you can, through your
attorney or whoever, you can ask questions, cross-exam ne, or
make your presentation[.]" The Hearing O ficer then read
exhibits into the record.

DHS Supervi sor Tinothy Kitagawa (Kitagawa) presented
evi dence on behalf of DHS. Kitagawa sumari zed DHS' s
investigation, and reiterated DHS s position. Next, Parel's
counsel called APS Specialist Laron Kageyama (Kageyama) as his
first witness. Kageyama testified that he has worked for APS for
seven years. Kageyama related that he conducts four to five
i nvestigations a nonth. Kageyama could not confirm whet her
Client's seizure occurred before or after her fall. Kageyama
rel ated that Mamhot and Batal ona's statenents varied from Parel's
statenents about Cient's fall. Kageyama testified that Batal ona
related that Cient was not wearing a gait belt, and that she
"did not notice where the gait belt was." Kageyanma confirned
that Batal ona was the only witness who stated that the gait belt
was not on the bed or floor. Kageyana was aware that there was
ani nosity between Parel and her coworkers. Kageyanma expl ai ned
that he was cautious and only used statenents from coworkers that

"appeared to be factual ."
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Parel also testified at the Hearing. Parel testified
that she started working at the Facility in 2005. Parel related
that on July 14, 2012, she was going to help Cient take a
shower. Parel placed Cient in a seated position, and reached
for the gait belt that was "hanging on the closet." Parel
testified that as she "reached over to grab the gait belt, that's
when | saw [Client] standing -- like | sawin the side of ny eye
she was standing, and then when | turned around she was just |ike

[h]aving a seizure[.]" Parel related that she tried to
"reach for" or "catch" Cient before she fell on the floor.

When Parel's counsel asked about her prior inconsistent

statenents, Parel replied "What |'msaying is the truth." After
Client's fall, Parel told Mamhot that she "was sorry that her nom
had a seizure and fell down and | tried to catch her." The next

day, Parel again apologized to Client's daughter.

Foll owi ng Parel's testinony, DHS and Parel's counsel
restated their respective positions and the Hearing Oficer
concluded the Hearing. On Novenber 30, 2012, Hearing Oficer
i ssued the Hearing Decision. The Hearing Oficer determ ned that
DHS properly confirmed that Parel had comm tted caregiver
negl ect .

On Decenber 24, 2012, Parel filed a Notice of Appeal to
Circuit Court under HRS 8§ 91-14 and Hawai ‘i Rules of Civil
Procedure Rule 72. After briefing and oral argument, the G rcuit
Court affirmed the Hearing Decision and determ ned that "reversal

or nodification of the adm nistrative hearing decision is not
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warrant ed under the standards set forth in [HRS] section 91-
14(g)[.]" The Crcuit Court entered the Order on August 30,
2013.

On Cctober 22, 2013, the Circuit Court entered the
Judgnment. On Novenber 21, 2013, Parel filed her notice of
appeal .

1. PO NIS OF ERROR

On this appeal, Parel identifies three points of error,
summarized as follows: (1) DHS violated its statutory authority
by hol ding an adm ni strative hearing and finding that Parel
commtted caregiver abuse; and (2 & 3) the Hearing Decision was
clearly erroneous and constituted an abuse of discretion.

I11. APPLI CABLE STANDARD OF REVI EW

"The review of a circuit court's decision regarding its
review of an adm nistrative agency's decision is a secondary

appeal ." Pila‘'a 400, LLC v. Bd. of Land & Nat. Res., 132 Hawai ‘i

247, 262, 320 P.3d 912, 927 (2014) (citing Haw. Teansters &

Allied Wirkers, Local 966 v. Dep't of Labor & Indus. Rel ati ons,

110 Hawai ‘i 259, 265, 132 P.3d 368, 374 (2006)).

"On secondary judicial review of an adm nistrative
deci sion, Hawaii appellate courts apply the same standard of
review as that applied upon primary review by the circuit
court." Kaiser Found. Health Plan, Inc. v. Dep't of Labor &
| ndus. Rel ations, 70 Haw. 72, 80, 762 P.2d 796, 800-01
(1988). For adm nistrative appeals, the applicable standard
of review is set forth in HRS 8 91-14(g) (2004), which
provi des:

Upon review of the record the court may affirmthe
deci sion of the agency or remand the case with
instructions for further proceedings; or it may
reverse or nodify the decision and order if the
substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings,
concl usi ons, decisions, or orders are

(1) In violation of constitutional or
statutory provisions; or

9
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(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or
(4) Af fected by other error of |aw, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the
whol e record; or

(6) Arbitrary, capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion.

Pursuant to HRS § 91-14(g)(5),

adm ni strative findings of fact are revi ewed
under the clearly erroneous standard, which
requires [the appellate] court to sustain its
findings unless the court is left with a firm
and definite conviction that a m stake has been
made. Adm nistrative conclusions of |aw,
however, are reviewed under the de novo standard
inasmuch as they are not binding on an appellate
court. Where both m xed questions of fact and

| aw are presented, deference will be given to

t he agency's expertise and experience in the
particular field and the court should not
substitute its own judgment for that of the
agency. To be granted deference, however, the
agency's decision nust be consistent with the

| egi sl ative purpose.

Peroutka v. Cronin, 117 Hawai ‘i 323, 326, 179 P.3d 1050,

1053 (2008) (citations and internal quotation marks
om tted).

Al ohaCare v. Ito, 126 Hawai ‘i 326, 341, 271 P.3d 621, 636 (2012).

V. DI SCUSSI ON

Parel argues that: (1) DHS violated its statutory
mandat e by hol ding an adm ni strative hearing; (2) DHS | acked the
regul atory authority to conduct an admnistrative hearing; (3)
her due process rights were violated; and (4) the Hearing
Deci sion was clearly erroneous and constituted an abuse of
di scretion.

A. Statutory Authority

Parel argues that DHS "violated its statutory nandate

by conducting an adm nistrative hearing instead of follow ng the

10
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applicable statute and pursuing the matter in the Famly
Court[.]" DHS contends that Parel did not raise this argunent
before the Crcuit Court and thus, the argunent is waived on
appeal . However, the "lack of jurisdiction over the subject

matter cannot be waived by the parties.” Chun v. Enps.' Ret.

Sys. of the State of Hawaii, 73 Haw. 9, 14, 828 P.2d 260, 263

(1992) (quoting In re Application of Rice, 68 Haw. 334, 335, 713

P.2d 426, 427 (1986)). Thus, we consider Parel's argunent.
Under HRS 8§ 346-227 (2015), DHS is required to initiate
an investigation upon receiving a report of abuse? of a
vul nerable adult.® An investigation is defined as "the
pr of essi onal and systenmatic gathering and eval uati on of
i nformati on about the vul nerable adult for the purpose of nmaking

deci sions regarding confirmation of abuse, protection of the

Pursuant to HRS § 346-222 (2015):

"Abuse" means any of the follow ng, separately or in
combi nati on

(1) Physi cal abuse;

Psychol ogi cal abuse

) Sexual abuse;
) Fi nanci al expl oitation;
) Car egi ver neglect; or
) Sel f - negl ect;
each as further defined in this chapter. Abuse does not
include, and a determ nation of abuse shall not be based
sol ely on, physical, psychological, or financial conditions
that result when a vul nerable adult seeks, or when a
caregiver provides or permts to be provided, treatment with
the express consent of the vulnerable adult or in accordance
with the vulnerable adult's religious or spiritua
practices.

(2
(3
(4
(5

6

8 HRS § 346-222 defines a "vulnerable adult" as a person eighteen

years of age or ol der who, because of nental, devel opmental, or physica
i mpai rment is unable to:

(1) Communi cate or make responsi ble decisions to manage
the person's own care oOr resources;

(2) Carry out or arrange for essential life activities of
daily living; or

(3) Protect oneself from abuse, as defined in this part.

11
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vul nerabl e adult, and the provision of services for the
vul nerable adult.” HAR § 17-1421-2 (2009). Follow ng an

i nvestigation:

[DHS] shall take action to prevent abuse and shall
have the authority to do any or all of the followi ng:

(1) Resolve the matter in an informal fashion as is
appropriate under the circumstances;

(2) Exercise its right of entry under section
346-229;

(3) Seek an order for immediate protection

(4) Seek a tenporary restraining order;

(5) File a petition with the court under this part;
and

(6) Seek any protective or renmedial actions

authorized by |aw.
HRS § 346-228 (2015).
On appeal, Parel argues that DHS was "statutorily
required to conduct further proceedings in the applicable Famly
Court."™ In support of her argunent, Parel relies on HRS § 346-

223 (2015), which states:

The fam ly court shall have jurisdiction over
protective proceedi ngs under this part that concern a
vul nerabl e adult who was or is found within the judicia
circuit at the time the facts and circumstances occurred
were discovered, or were reported to the departnment, which
constitute the basis for a finding that the vul nerable adult
has incurred abuse or is in danger of abuse if inmmediate
action is not taken; provided that the protective
proceedi ngs under this part shall not be considered
exclusive and shall not preclude any other crimnal, civil
or adm nistrative remedy. The protective proceedi ngs under
this part shall be held in the judicial circuit in which the
vul nerable adult resides at the time of the filing of the
petition or in which the vulnerable adult has assets.

(Enphasi s added).

However, pursuant to HRS 8§ 346-228 (as quoted above),
follow ng an investigation of a report alleging abuse, DHS is
aut hori zed, but not required, to seek an order of immediate
protection or file a petition with famly court. DHS submts
that it did not file a protective proceeding in Famly Court

because Parel was suspended from her position at the Facility and

12
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Client was noved to a different wing of the facility. Thus,
Fam ly Court intervention was not necessary to protect the
Cient.

Even if DHS had filed a protective proceedi ng, HRS
8§ 346-223 clearly provides that "the protective proceedi ngs under
this part shall not be considered exclusive and shall not
preclude any other crimnal, civil, or admnistrative renedy."
It is well established that "the fundanental starting point for
statutory interpretation is the | anguage of the statute
itself[,]" and "where the statutory |anguage is plain and
unanbi guous, our sole duty is to give effect to its plain and

obvi ous neaning." Haw. Gov't Enps. Ass'n, AFSCME Local 152 v.

Lingle, 124 Hawai ‘i 197, 202, 239 P.3d 1, 6 (2010) (quoting
Awakuni v. Awana, 115 Hawai ‘i 126, 133, 165 P.3d 1027, 1034

(2007)). Under the plain |anguage of HRS § 346-223, a famly
court action is not mandated. Parel fails to provide any further
argunent supporting her assertion that DHS was statutorily
required to conduct further proceedings in famly court.
Therefore, we conclude that Parel's argunent is without nerit.

B. Requl atory Authority

Parel next argues that DHS failed to adopt any
admnistrative rules or anend existing rules that would allow it
to conduct adm nistrative hearings into allegations of abuse,
raising three contentions: (1) DHS was required to file an
action in Famly Court under HAR 8§ 17-1421-11 (2009); (2) DHS did

not adopt "established hearing procedures” as required by HAR

13
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8§ 17-1421-9.1(c)(3); and (3) DHS "failed to pronulgate criteria
and standards concerni ng what would constitute 'caregiver
abuse. ' "

First, HAR 8 17-1421-11 provides that DHS "shal
initiate court action by petitioning for an order for imedi ate
protection when, in accordance with sections 346-231 and 346-232,
HRS, [DHS] determ nes that there is a reason to believe the
vul nerabl e adult has incurred abuse or is in danger of abuse if
i mredi ate action is not taken." HRS § 346-231 (2015) pertains to
an order for inmmediate protection. HRS § 346-232 (2015) pertains
to an order to show cause hearing follow ng the issuance of an
order for imrediate protection. As discussed above, DHS is
aut hori zed, but not required, to seek an order of immediate
protection in Famly Court. HRS 8§ 346-228. Therefore, we
conclude that Parel's first contention is without nerit.

Second, Parel contends that DHS did not adopt
"establi shed hearing procedures” as required by HAR § 17-1421-
9.1(c)(3). DHS argues that Parel did not raise this argunent
before the Crcuit Court, and thus, the argunment is waived on
appeal. An appellate court "will consider new argunments on

appeal where justice so requires.” State v. Mses, 102 Hawai ‘i

449, 456, 77 P.3d 940, 947 (2003). "[T]he appellate court's
di scretion to address plain error is always to be exercised

sparingly."” Oada Trucking Co., v. Bd. of Water Supply, 97

Hawai ‘i 450, 458, 40 P.3d 73, 81 (2002). An appellate court
considers three factors in its decision to review an issue for

plain error, "(1) whether consideration of the issue not raised

14
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at trial requires additional facts; (2) whether its resolution
will affect the integrity of the trial court's findings of fact;
and (3) whether the issue is of great public inport."” 1d.
(citation omtted).

The first factor is "based on the tenet that an
appel l ate court should not review an issue based upon an

undevel oped factual record.” Alvarez Famly Tr. v. Ass'n of

Apartment Owmers of the Kaanapali Alii, 121 Hawai ‘i 474, 490, 221

P.3d 452, 468 (2009) (citation and internal quotation marks
omtted). Parel's contention that DHS failed to adopt
"establ i shed hearing procedures” under HAR § 17-1421-9.1(c)(3) is
a question of law, and thus, will not require additional facts.

Wth regard to the second factor, the Grcuit Court
"[u] pon review of the adm nistrative hearing decision, the
evi dence presented, and the applicable statutes and
adm nistrative rules,"” determned that "reversal or nodification
of the adm nistrative hearing decision is not warranted under the
standards set forth in [HRS] section 91-14(g)[.]" Thus, "there
are no findings of fact whose integrity could be affected by the
instant appeal[.]" Alvarez, 121 Hawai ‘i at 491, 221 P.3d at 469
(internal quotation marks omtted). Therefore, the second factor
is not applicable. 1d.

As to the third factor, the Hawai ‘i Suprenme Court has
observed that "in civil cases, an issue is of 'great public
inmport' for the purposes of plain error review only when such
i ssue affects the public interest.” I1d. 1In Al varez, the suprene

court determ ned that the issue of whether appellants had the

15
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right to challenge the voting procedures of a condom ni um
association's board of directors was not a matter of "public
interest” because "(1) such right is of a private nature and (2)
the issue applies exclusively to the facts and circunstances of
[ appel l ant's] case.” 1d. at 492, 221 P.3d at 470.

Here, Parel contends that DHS failed to establish
hearing procedures under HAR 8§ 17-1421-9.1(c), which requires DHS
to issue a disposition follow ng an investigation of a report
al | egi ng abuse. The disposition nust include the "identified
perpetrator's right to appeal [DHS s] disposition through
establ i shed hearing procedures.” HAR § 17-1421-9.1(c). An
identified perpetrator's right to appeal a DHS di sposition under
HAR § 17-1421-9.1(c) is not an issue that applies exclusively to
the facts and circunstances of Parel's case. Alvarez, 121
Hawai ‘i at 492, 221 P.3d at 470. Thus, the third factor of the
plain error test is satisfied. Upon consideration of the three
factors, we conclude that plain error reviewis not inappropriate
and wil|l consider Parel's argunent that DHS failed to adopt
"establi shed hearing procedures” as required by HAR § 17-1421-
9.1(c)(3).

Pursuant to HAR § 17-1421-9.1(c)(3), DHS is required to
"provide a witten notice on a prescribed departnment formto the
identified perpetrator(s) of the disposition of the
investigation.”" The witten notice nust include: (1) "[t]he
departnment's decision to confirmor not confirmthe allegations
of vul nerabl e adult abuse"; (2) "[t]he specific rules supporting

the action"; and (3) "[t]he identified perpetrator's right to

16
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appeal the departnent's disposition through established hearing
procedures.” HAR § 17-1421-9.1(c).

In the instant case, DHS issued its Notice of
Di sposition confirm ng caregiver neglect by Parel under HAR § 17-
1421-9.1, including notice to Parel of her right to appeal. The
Notice of Disposition provides:

WHAT TO DO I F YOU DO NOT AGREE W TH THI S DECI SI ON: You
have a right to a meeting with a representative of the
Departnment's | ocal office to discuss the disposition
At the meeting, you may speak for yourself or be
represented by an attorney, friend, or other person.
You also have a right to ask for an adm nistrative
hearing. Your request for an adm nistrative hearing
must be in writing. Please use the attached form DHS
1617 to request an admi nistrative hearing and send the
formto the address at the top of the form The

Depart ment nmust receive your written request for an
adm ni strative hearing within 90 cal endar days of the
date of this notice in order for you to receive a
heari ng.

Parel conpleted the DHS 1617 form and requested an
adm ni strative hearing to contest DHS s determ nati on of
caregiver neglect. DHS sent a Hearing Notice to inform Parel
that her hearing was schedul ed for Novenber 8, 2012. The Hearing
Notice also notified Parel that the "hearing will be held on an
informal basis in accordance with Chapter 91 of the [HRS] and
Chapters 17-2 and 17-1402 of the [HAR]."

I n Val dez, appellant chall enged DHS s determ nation

t hat she abused a vulnerable adult. Valdez v. State, Dep't of

Human Serv., No. CAAP-12-0000121, 2014 W 7190243, at *1 (Haw.

App. Dec. 17, 2014) (SDO . Appellant's hearing notice referred
to HRS chapter 91 and HAR 8§ 17-1402, but failed to mention HAR
§ 17-2. 1d. Appellant argued that "she did not know which
procedures to follow prior to the DHS hearing and, nore

specifically, that she did not know that she coul d subpoena
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wtnesses." 1d. This court determned that DHS "erred in
referencing HAR 8§ 17-1402, where the 'right to a hearing is
described as applying to an 'applicant for or recipient of public
assistance.'" 1d. (citing HAR 8 17-1402-4). However, this court
concluded that appellant's "substantial rights were not affected
by the deficient notice and that her failure to raise an
objection constituted a wai ver of her right to subsequently

conpl ain about the absence of the witnesses.” |1d. (Footnote and
citations omtted).

As in Valdez, DHS inproperly referenced HAR § 17-1402
inits Hearing Notice. However, Parel was also notified that the
hearing will be held in accordance with HAR chapter 17-2. HAR
chapter 17-2 contains rules pertaining to notice requirenents for
an admnistrative hearing (HAR 8 17-2-8 (1995)), powers of the
hearing officer in conducted hearings (HAR 8§ 17-2-12 (1995)), and
rights of the parties at a hearing (HAR 8§ 17-2-16 (1995)).
Parel's counsel did not raise the issue of the applicability of
HAR chapter 17-2 at any point during the Hearing.* Parel's
counsel actively participated at the Hearing. Parel's counsel
subm tted exhibits as evidence, and al so questioned APS
Speci al i st Kageyama and Parel at the Hearing. |In sum Parel was
clearly notified that the Hearing would be held in accordance

wi th HAR chapter 17-2, and failed to contest the established

4 For the first time in her reply brief on appeal, Parel argues that

no adm nistrative rule, including HAR chapter 17-2, "applies to an
adm ni strative hearing concerning an appeal of a departnmental finding of
"abuse."'" However, this argument is waived. In re Hawaiian Flour M| s,

Inc., 76 Hawai ‘i 1, 14 n.5, 868 P.2d 419, 432 n.5 (1994) (recognizing that
arguments raised for the first time in the reply briefs on appeal were deemed
wai ved); see also Hawai ‘i Rules of Appellate Procedure Rule 28(hb)(4).
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procedures outlined in HAR chapter 17-2. Based on the foregoing,
we are not persuaded by Parel's contention that DHS failed to
adopt and foll ow established hearing procedures, as required by
HAR § 17-1421-9.1(c)(3).

Lastly, Parel contends that DHS "had a statutory
obligation [under HRS 8 346-47 (2015)] to establish criteria or
standards through adm nistrative rulemaking . . . by which
' caregiver abuse,' especially '"neglect' could be determned." 1In
support of this contention, Parel relies significantly on Aluli
v. Lerwin, 73 Haw. 56, 828 P.2d 802 (1992). In Aluli, the
Departnent of Health (DOH) issued an air pollution permt which
aut hori zed construction and operation of geothermal wells. I1d.
at 57, 828 P.2d at 803. Appellants contended that DOH erred in
issuing the permt where "there were no rules pronulgated in
accordance with the Hawaii Adm ni strative Procedure Act, Chapter
91, [HRS], governing the issuance of such permts" under HRS §
342B-32 (Supp. 1991).° 1d. At the tine Aluli was decided, HRS
§ 342B- 32 provided:

The director [of health] may require private persons
or agencies or governnmental agencies engaged or desiring to
engage in operations which result or may result in air
pollution to secure a permt prior to installation or
operation or continued operation. The director shall refuse
to issue the permt unless it appears that the operations
woul d be in compliance with the rules of the departnment and

the state ambient air quality standards.. ..
The suprene court reversed the circuit court's
determ nation that adm nistrative rules were unnecessary. |d.

The suprenme court concluded that "DOH could not issue a permt

5 Al t hough HRS § 342B-32 was amended significantly in 1992, we
reference the 1991 cunul ative suppl ement for purposes of conparing Aluli to
t he instant case. See, 1992 Haw. Sess. Laws Act 240, 8§ 32 at 629-30.

19



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

where the statute only authorizes the issuance of a permt in
accordance with rules, and the rules had yet to be propagated.”
Pila‘a 400, 132 Hawai ‘i at 265 n.26, 320 P.3d at 930 n.26 (citing
Aluli, 73 Haw. at 61, 828 P.2d at 805).

Parel's reliance on Aluli is msplaced. In Auli, the
suprene court based its decision on the provision of HRS § 342B-
32, which required DOH to "refuse to issue the permt unless it

woul d be in conpliance with the rules of the departnent and
the state anbient air quality standards.” 1d. at 58, 808 P.2d at
803. HRS 8 342B-32 is notably distinguishable fromHRS § 346-47,
whi ch provi des:

The department shall adopt rules pursuant to chapter
91 relating to:
(1) The investigation of:
(A Abuse or neglect by a [CNA] working in a health
care setting licensed or certified by the
department; and

(2) .Acii;)n.taken against a [CNA] as a result of an
investigation pursuant to paragraph (1).

Unli ke HRS § 342B-32, HRS § 346-47 does not require the
pronul gation of criteria or standards through rul emaki ng. HRS
§ 346-47 "contains only a general mandate" that DHS adopt rul es
related to (1) the investigation of abuse or neglect by a CNA,
and (2) action taken against a CNA as a result of an

investigation. See, e.g., Pila‘a 400, 132 Hawai ‘i at 264-65, 320

P.3d at 929-30. DHS conplied with this general nandate through
the promul gation of HAR chapter 17-1421. HAR chapter 17-1421
contains rules regardi ng the conmponents of an investigation (HAR
§ 17-1421-9 (2009)), and the disposition and notice of an

i nvestigation (HAR § 17-1421-9.1). Furthernore,
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[t]here are no principles of construction which prevent the
utilization by the courts of subsequent enactments or
amendments as an aid in arriving at the correct meaning of a
prior statute, and it is very common for a court, in
construing a statute, to refer to subsequent |egislation as
impliedly confirmng the view which the court has decided to
adopt .

Gones v. Canpbel |, 37 Haw. 252, 257 (Haw. Terr. 1945) (quoting 50

Am Jur. Statutes, 8§ 337).

We al so note that, in 2016, the Legislature repeal ed
HRS 8§ 346-47. 2016 Haw. Sess. Laws Act 21, 8 5 at 26. The House
Comm ttee on the Judiciary recommended the repeal of HRS § 346-47
because it was "duplicative of the authority granted to the
Departnent [of Human Services] by other existing statutory
provisions." H Stand. Comm Rep. No. 1459-16, 28'" Leg.,
(2016), avail abl e at

http://ww. capi tol. hawaii.gov/sessi on2016/ CommReport s/ SB2874_HSCR
1459-16_.htm This action |lends further support to the
conclusion that DHS was not required to establish particul arized
criteria and standards.

C. Due Process

Parel asserts that she has a "constitutionally
protected due process right to have the Hearing Oficer adhere to
the existing rules.” In particular, she contends that she was
"entitled to have the charges of abuse and patient neglect heard
by a conpetent, unbiased and objective adjudicator."” Parel
asserts that the Hearing Oficer "sinply concluded if the patient
fell, then [Parel] was at fault.” Parel submts that the Hearing
O ficer's conclusion was "highly specul ative" and unsupported by

evi dence.
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The Hawai ‘i Constitution provides, inter alia: "No
person shall be deprived of life, liberty or property w thout due
process of law. . . ." Haw. Const. art. I, 8 5. The basic

principles of procedural due process require "notice and an
opportunity to be heard at a neaningful time and in a meani ngful

manner." Mauna Kea Anaina Hou v. Bd. of Land & Nat. Res., 136

Hawai ‘i 376, 389, 363 P.3d 224, 237 (2015) (citing Sandy Beach

Def. Fund v. Cty & Cy. of Honolulu, 70 Haw. 361, 378, 773 P.2d

250, 261 (1989)).

I n Mauna Kea, the Board of Land and Natural Resources
(BLNR) approved a permt for a proposed astronony observatory,
ancillary facilities, and access roads on the upper slopes of
Mauna Kea. 1d. at 381, 383, 363 P.3d at 229, 231. The issue on
appeal was "whether the approval of the permt before the
contested case hearing was held viol ated the Hawai ‘i
Constitution's guarantee of due process[.]" 1d. at 380, 363 P.3d
at 228. The suprenme court stated: "In an adjudicatory proceeding
before an adm ni strative agency, due process of |aw generally
prohi bits deci si onmakers from bei ng bi ased, and nore
specifically, prohibits decisionmakers from prejudging matters
and t he appearance of having prejudged matters.” |1d. at 389, 363
P.3d at 237. Additionally, "if there exists any reasonabl e doubt
about the adjudicator's inpartiality at the outset of a case,
provi sion of the nost el aborate procedural safeguards w |l not
avail to create [an] appearance of justice."” I1d. at 390, 363

P.3d at 238 (brackets in original) (quoting Sussel v. Cty & Cy.

of Honolulu Civil Serv. Commin, 71 Haw. 101, 108, 784 P.2d 867,
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870 (1989)). The suprene court held that the "procedural
protections that were afforded during the contested case process
sinply cannot renmedy the fact that the decisi onmaker appeared to
have al ready deci ded and prejudged the matter at the outset."
Id. at 391, 363 P.3d at 239. Accordingly, the suprenme court
concl uded that BLNR s decision to approve the permt prior to the
contested case hearing denied appellants the "nost basic el enent
of procedural due process-an opportunity to be heard at a
meani ngful time and in a neaningful manner." |1d.

In this case, at the outset of the Hearing, the
Hearing O ficer informed Parel that he was not involved in DHS s
i nvestigation, and that his decision wuld be based on the
evi dence presented. Parel fails to cite any evidence that the
Hearing O ficer was biased, or had nmade any prelimnary
determ nations. Mreover, Parel was provided wth notice of the
hearing, and had a neani ngful opportunity to be heard. On
Cct ober 22, 2012, DHS sent a Hearing Notice to inform Parel that
her hearing was schedul ed for Novenber 8, 2012. The Hearing
Notice also provided that the "hearing will be held on an
informal basis in accordance with Chapter 91 of the [HRS] and
Chapters 17-2 and 17-1402 of the [HAR]." At the Hearing, Parel's
counsel entered exhibits as evidence, cross-exam ned w tnesses
under oath, and presented argunents in favor of Parel's position.
Foll owi ng the Hearing, the Hearing O ficer issued his Hearing
Decision after "carefully reviewing] all evidence,
adm nistrative rules and policy clarifications[.]" The Hearing

Decision informed Parel of her ability to "file a notice of
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appeal in circuit court wwthin thirty (30) days after service of
the certified copy of the decision.” As Parel had notice and
meani ngful opportunity to be heard, we cannot concl ude that her
due process rights were viol at ed.

D. The Hearing Oficer's Findings

Finally, Parel contends that the Hearing Decision was
"clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record[.]" Parel asserts that
the Hearing Oficer "sinplistically determined that [Cient]
woul d not have fallen if [Parel] had been standing in front of
her and the fact that [Client] fell neant that [Parel] had not
been standing in front of [Client]."

"An agency's findings, if supported by reliable,
probative and substantial evidence, will be upheld.” Inre

Hawaii Elec. Light Co., 60 Haw. 625, 630, 594 P.2d 612, 617

(1979) (citing HRS 8§ 91-14(g) (1976)). Furthernore,

[i]t is well established that courts decline to consider the
wei ght of the evidence to ascertain whether it weighs in
favor of the adm nistrative findings, or to review the
agency's findings of fact by passing upon the credibility of
wi t nesses or conflicts in testimny, especially the findings

of an expert agency dealing with a specialized field.

Moi v. Dep't of Safety, 118 Hawai ‘i 239, 242, 188 P.3d 753, 756

(App. 2008) (quoting Nakanmura v. State, 98 Hawai ‘i 263, 268, 47

P.3d 730, 735 (2002)).

Parel argues that the Hearing O ficer ignored her
"statenment and testinony at the hearing that she was directly in
front of the patient and turned to get the gait belt.” On the
contrary, it appears fromthe Hearing Decision that the Hearing

O ficer considered Parel's testinony. At the hearing, Parel
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testified that she "saw [Client] standing -- like | sawin the
side of ny eye she was standing, and then when | turned around
she was just like . . . [h]laving a seizure[.]" In the Hearing
Decision, the Hearing O ficer referenced Parel's testinony that
she saw "Client standing 'fromthe side of ny eye'" and that
"*she turned around' and saw Client having a seizure." Based on
Parel's testinony, the Hearing O ficer determ ned that Parel was
not "standing directly in front of Cient as procedure dictated
but to the side" and accordingly, that Parel "did not follow
proper procedure in effecting Client's transfer which resulted in
[ Parel] being unable to prevent Cient's fall." This court wll
decline to re-weigh the evidence or disturb the agency's
credibility determnations. Mi, 118 Hawai ‘i at 242, 188 P.3d at
756. Rather, "we generally defer to the agency's expertise and
experience rather than 'substitut[ing our] own judgnent for that
of the agency.'" Valdez, 2014 W. 7190243 at *4 (brackets in

original) (quoting Igawa v. Koa House Rest., 97 Hawai ‘i 402, 406,

38 P.3d 570, 574 (2001)). Viewing the reliable, probative, and
substantial evidence, wth the Hearing O ficer determ ning
credibility and the wei ght of the evidence, we cannot concl ude

that the Hearing O ficer's decision was clearly erroneous.
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V. CONCLUSI ON

For these reasons,

Judgnent is affirned.

the Circuit Court's Cctober 22, 2013

DATED: Honol ul u, Hawai i,
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