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NO. CAAP- 13- 0000097

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

THOVAS GRANDE, Appel | ant - Appel |l ee, v. HENRY ENG DI RECTOR,

CI TY AND COUNTY OF HONCLULU DEPARTMENT OF PERM TTI NG AND
PLANNI NG CI TY AND COUNTY OF HONOULULU, DEPARTMENT OF PERM TTI NG
AND PLANNI NG, Appel | ees- Appel | ees, and M GUEL RAM REZ AND
VALERI E RAM REZ; STATE OF HAWAI I DEPARTMENT OF LAND AND NATURAL
RESOURCES, Appel | ees- Appel l ants, and JOHN DCES 1-10,

JANE DOES 1-10, DOE CORPORATIONS 1-10, DCE PARTNERSHI PS 1-10,
AND DCE GOVERNMENTAL ENTI TI ES 1-10, Appellees

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIVIL NO. 08-1-1604-08 (KKS))

MEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

Appel | ees/ Def endant s- Appel |l ants M guel and Val eri e
Ram rez (the Ramrezes) and the State of Hawai ‘i Departnent of
Land and Natural Resources (DLNR) (collectively, Appellants)
appeal fromthe Anended Judgnent in favor of Appellant/Plaintiff-
Appel | ee Thomas G ande (G ande) and agai nst Appel |l ants (Anended
Judgnent), which was filed on January 18, 2013, in the Crcuit

Court of the First Grcuit (Crcuit Court).?

! The Honorabl e Karl K. Sakanoto presided.
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BACKGROUND

DLNR is the owner of agriculturally-zoned property in
Wai manal o, Hawai ‘i, that is |eased to the Ramrezes. The
Ram rezes filled and graded an approximately 5,000 square foot
section of the property (the Graded Area or Landfill), allegedly
wi t hout obtaining proper grading permts. G ande, a nakai
nei ghbor, believes that the graded area poses a danger to his
home. On Novenber 26, 1999, pursuant to a formal conplaint by
G ande agai nst Appellants, the Cty and County of Honolulu (the
City) Departnent of Planning and Permtting (DPP) issued a Notice
of Violation to the Ramrezes and DLNR for, inter alia, grading
without a permt. On January 21, 2000, DPP designated the
subj ect violations as "corrected" by virtue of Mguel Ramrez
becom ng a "cooperator” with Wndward OGahu Soil and Water
Conservation District (WOSWCD).2? 1In the neantine, the Ramrezes

reportedly continued to fill and grade the G aded Area w t hout

2 Revi sed Ordi nances of Honolulu (ROH) 8§ 14-13.5(d) allows the
department (here, the DPP) enforcing the Honolulu Grading Ordi nance to cede
regul atory jurisdiction over the ordinance to soil and water conservation
districts, under certain circunmstances. Specifically, ROH 88 14-13 to 14-16
do not apply to:

Land which is being managed in accordance with soi
conservation practices acceptable to the applicable
soil and water conservation district directors, and
that a conmprehensive conservation programis being
actively pursued for the entire area in the program
and that the conservation program with appropriate
nodi fication is reviewed and accepted by the soil and
wat er conservation district directors periodically but
not |l ess than once every five years and shall be made
available to the city and county; provided, however
that no grading which, in the opinion of the chief
engi neer, endangers abutting properties or which
alters the general drainage pattern with respect to
abutting properties shall be commenced or performed
wi t hout a grading permt[.]

ROH § 14-13.5(d) (1983).
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obtaining a permt. G ande again contacted DPP, as well as
WOSWCD, to determ ne which of the two agencies had regul atory
jurisdiction. According to Grande, DPP clainmed that WOSWCD had
jurisdiction, but WOSWCD infornmed himthat they "are not a
regul atory agency"” and that their "relationships are built on a
system of voluntary conpliance and cooperation.”

On Novenber 25, 2003, Gande filed a lawsuit in the

Circuit Court of the First Crcuit, Gande v. Fonoi npana, Civil

No. 03-1-2352-11 (G ande v. Fonoi nbana), seeking declaratory and

injunctive relief to require DPP to, inter alia, assune

regul atory jurisdiction over the G aded Area. DLNR, Ramrezes,
DPP, and WOSWCD were all naned defendants. G ande attests that,
at a Decenber 13, 2003 neeting, DPP infornmed Grande that it
intended to seek dism ssal of the suit on the grounds that G ande
failed to exhaust adm nistrative renedies (i.e., consideration by
the Director of DPP). On Decenber 18, 2003, G ande submtted a
"formal conplaint" to DPP, which included opinion letters from
two engi neers in support, and asked DPP to enforce pertinent
gradi ng ordi nances and to otherwi se give imedi ate attention to
the illegal dunping and gradi ng of the subject property. On
Decenber 23, 2003, Deputy Corporation Counsel for the Cty, Lor
Sunakoda (Sunakoda or Corporation Counsel), wote to G ande
informng himthat his conplaint would be treated as a petition
for a declaratory ruling and processed in accordance with the DPP
Part 1 - Rules of Practice and Procedure (initially effective

Cct ober 24, 1993, with various anendnents) (DPP Procedural Rules)

governing declaratory rulings. On January 21, 2004, G ande wote
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to DPP confirmng that the Cty would be treating his conpl aint
as a petition for declaratory relief, but asserting that this
treatnment is "not a waiver of any rights [he] may have agai nst
the Gty and County in the pending litigation or in any other
proceedi ng. "

On February 18, 2004, Acting Deputy Director of DPP
Kat hy Sokugawa, signing on behalf of DPP Director Eric G Crispin
(Crispin), issued a decision on the conplaint, finding
"insufficient information" for DPP to conclude that the Landfil
endangers abutting properties or alters general drainage patterns
with respect to abutting properties, and stating that,
accordingly, the grading activity in connection wth the Landfil
is subject to the jurisdiction of WOSWCD. On March 19, 2004,

G ande requested reconsideration under the DPP Procedural Rules
Rule §8 4-3(b). On August 19, 2004, Crispin sent G ande anot her
| etter decision denying his request for reconsideration.

On Septenber 20, 2004, Grande tinely submtted an
appeal of the DPP Director's February 18, 2004 decision and the
DPP Director's August 19, 2004 denial of reconsideration to the
Zoni ng Board of Appeals (ZBA), citing the Cty's Departnent of
Land Utilization (DLU) Part 3 Rules of the Zoning Board of
Appeal s (ZBA Rules) Rule 22-1.% On Cctober 29, 2004, DPP noved
to dismss Gande's appeal on jurisdictional grounds. 1In a
Novenber 24, 2004 declaration, Gande informed the ZBA that

Cor poration Counsel had initially told himthat an appeal was to

3 It appears that these admnistrative rules still reference the

DLU, rather than the DPP, notwithstanding the departnental reorganization
di scussed in Section IIl.B., below.
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be made before the ZBA, but subsequently informed himthat the
Cty's Rules of the Engineering Division for Drainage, Flood and
Pol l ution Control, and Grading, Soil Erosion and Sedi nent Contr ol
Prograns of the Departnent of Public Wrks (adopted Septenber 16,
1994) (DPW Engi neering Rules) would apply, and that a DPP
hearings officer would be appointed to consider Gande's appeal.*
On April 7, 2005, the ZBA granted DPP's notion to dism ss on the
grounds that the ZBA' s jurisdiction is limted to ROH Chapters 21
(zoning) and 22 (subdivision).?®

On May 23, 2005, Sunakoda wote to the presiding judge

in Gande v. Fonoi npbana, informng the court that, pursuant to an

agreenent between G ande and Sunakoda:

Grande previously granted the City an open-ended extension
of time to file its Answer to the Conplaint, based upon the
City's representations that if [Grande] were to submt a
request to the [DPP] Director requesting an adm nistrative
decl aratory ruling, and (depending on the outcome of
[Grande]'s request for declaratory ruling), if [Grande]

wi shed to chall enge such ruling, pursuant to DPP's

adm ni strative rules governing Revised Ordi nances of
Honol ul u 1990 Chapter 14, that [Grande] would be afforded
the remedy consisting of a contested case hearing, provided
for in DPP's admi nistrative rules. As communi cated
previously to [ Grande], DPP has been moving forward with the
necessary arrangements for funding, selection and retention
of a hearings officer to preside over the contested case
heari ng.

4 It is undisputed that, after the DPP Director's letter decisions,

di scussi ons took place between Corporation Counsel and Grande regarding the

avail abl e admi nistrative remedy for challenging the letter decision, and the
City determ ned that Grande's remedy would be via a petition for appeal and

contested case hearing, pursuant to the DPW Engineering Rul es.

5 The City's Grading Ordi nances are found in ROH chapter 14, which

is avail abl e at
http://www. honol ul u. gov/rep/site/ocs/roh/ ROH_Chapter_14al0_19. pdf.

5
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On July 20, 2007,° DPP noved to dismiss the City

parties from G ande v. Fonoi nbpana, based on Grande's failure to

exhaust adm nistrative renedies. The Ramrezes joined in the
nmotion to dismss, noting that "[matters of enforcenent of
gradi ng ordi nances [are] in the exclusive province of the [DPP]
and that appeal should be permtted to "run its course' prior to
judicial review" On Cctober 16, 2007, the court dism ssed the

City parties from G ande v. Fonoi nbana, w thout prejudice to

refiling the clains after a contested case hearing.

After the DPP hearings officer was engaged, on February
4, 2008, the Ram rezes and DLNR sought to intervene in the
contested case hearing, citing 8 00-01-15 of the DPW Engi neering
Rules,” as their "interest in the subject adm nistrative
proceedi ngs and contested case hearing is clearly distinguishable
fromthat of the general public.” The hearings officer granted
their request for intervention and the Ram rezes and DLNR
actively participated in the proceedi ng, attended all hearings,
and submtted briefs on legal matters. On April 1, 2008,
Hearings O ficer Ryan K Harinoto (Harinoto or DPP Hearings
O ficer), sua sponte, raised the issue of subject matter

jurisdiction. Al parties submtted nenoranda on the issue;

6 It appears fromthe record that, on May 3, 2006, the City agreed
to the Director's review of supplenmental information from Grande in support of
his request for reconsideration, thereby putting the contested case hearing
proceedi ngs on hol d. On Oct ober 23, 2006, the new DPP Director, Henry Eng
found that the supplemental information failed to raise any new concerns and
was insufficient to warrant reconsideration of the DPP's prior positions and
deci si ons.

7 DPW Engi neering Rules § 00-01-15(c)(1) grants intervention to "an

applicant who denonstrates that such applicant will be so directly and
i mmedi ately affected by an adverse decision that such applicant's interest in
the proceeding is clearly distinguishable fromthat of the general public."

6
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however, the DPP Di
Hari moto entered Fi
Regar di ng Juri sdi ct

1.
along with

rector took no position. On July 3, 2008,
ndi ngs of Fact, Conclusions of Law, and Order
ion (Dismssal Oder), concluding that:

Petitioner's Decenber 18, 2003 letter to DPP
his March 19, 2004 request for reconsideration

constituted a request for declaratory ruling, inasmuch as he

asked DPP t

Ram rez for

previously
a "Necessit

2
Petitioner

2003 letter

was an unwi

3.

0 issue a Notice of Violation citing Intervenors

gradi ng without permit or to reinstate a
rescinded Notice of Violation, and noted therein
y of I mmediate Action";

There is nothing in the record to indicate that
objected to DPP's treatnment of his December 18
as a petition for declaratory relief or that he
Iling participant in those proceedings;

The DPP's February 18, 2004 and August 19, 2004

responses were separate orders disposing of Petitioner's
petition for declaratory relief pursuant to HRS § 91-8

4

decl aratory

Once DPP di sposed of Petitioner's petition for
relief, any appeal of such disposition would be

properly before the Circuit Court, State of Hawaii, pursuant
to HRS 88 91-8 and/or 91-14;

5

Unli ke decisions and orders arising from

contested case hearings (HRS § 91-12), orders disposing of
petitions for declaratory relief need not include witten
findings of fact and conclusions of |aw;

6

IT IS THUS HEREBY ORDERED, ADJUDGED, AND

DECREED, that the Hearings Officer does not have
jurisdiction over the instant matter and Petitioner's

rel ated "appeal s" of the DPP's February 18,2004, August 19
2004, and Oct ober 23, 2006 decisions, respectively.

On August
the Crcuit Court,
the February 14 [si

6, 2008, Grande filed a notice of appeal in
chal l enging the Dism ssal Order, as well as

c], 2004,% August 19, 2004, and Cctober 23,

2006, actions of the DPP Director. On April 15, 2009, G ande

nmoved to bifurcate the appeal, requesting that only the first

i ssue, which he ref

erred to as Count |, be considered in the

first instance. On Septenber 1, 2009, the Circuit Court granted

in part and denied

in part Grande's notion to bifurcate, ordering

The correct

date is February 18, 2004.

7
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the parties to submt briefs addressing Counts | and Il on
jurisdictional issues only.

After further briefing and oral argunent, on January
13, 2011, the GCrcuit Court entered its Findings of Fact,
Concl usi ons of Law and Order Vacating, Reversing and Remandi ng
Appel | ee Henry Eng, Cty and County of Honol ul u Departnent of
Pl anning and Permtting's July 3, 2008 Findings of Fact,

Concl usions of Law, and Order Regarding Jurisdiction
(Jurisdiction Order), concluding, inter alia, that Hearings
Oficer Harinoto's Dismssal Oder was in error and ordering DPP
to hold a contested case hearing. The Jurisdictional O der
reversed the DPP Hearings Oficer's Dismssal Oder and ordered,
inter alia, that "the DPP shall hold a contested case hearing as
agreed to by the DPP and [ Gande] and that DPP shall appoint a
hearings officer other than M. Harinoto to conduct the contested
case hearing."

On March 28, 2012, Grcuit Court entered judgnent in
favor of Grande and agai nst Ram rezes, generally, and in favor of
Grande and against the Cty for attorney's fees in the anmount of
$19, 430. 15. The March 28, 2012 judgnent expressly states that
"[al]ny and all remaining clains, if any, are dism ssed w t hout
prejudice, including any clains currently pending in [ G ande v.

Fonoi mobanal . "

On July 27, 2012, Grande noved to anend the March 28,
2012 judgnent, pursuant to Hawai ‘i Rules of G vil Procedure
(HRCP) Rule 60(a) & (b), to correct the judgnent to state: "Any

and all remaining clainms, if any, are dism ssed w thout
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prejudice. This Judgnent does not affect any clainms currently

pending in [Gande v. Fonoi npana]." G ande stated that his

inartful drafting of the Judgment to allow for an erroneous
interpretation to dismss claims in Civil No. 03-1-2352-11
was a clerical error, was inadvertent and/or was a m stake
The Judgnment as drafted does not accurately reflect the
ruling of the court in this case, which was limted to
claims pending in Civil No. 08-1-1604-08. In addition, this
court does not have jurisdiction to dism ss claim pending
before another court in a separate, though related, action.

Appel I ants opposed the notion, arguing that G ande was
not entitled to relief pursuant to HRCP Rule 60. On COctober 9,
2012, the court granted Grande's notion, stating, inter alia:

The Court finds, following a fresh review of the
record, that none of the parties in the instant agency
appeal moved this court for dism ssal of the separate case
Grande et al. v. Fonoinmoana et al. (Civil No. 03-01-2352-1).
The Court takes judicial notice that Judge Karen T. Nakasone
is still presiding over that case.

The Court finds that it is therefore inappropriate for
either party to nove for dism ssal of Grande et al. v.

Fonoi npana et al., because the matter of dism ssal was never
rai sed before the Court and was, therefore, not within the
Court's contenpl ation.

Appel l ants' notion for reconsideration was denied. The
Amended Judgnent was entered on January 18, 2013.
1. PO NTS OF ERROR ON APPEAL

Appel l ants raise three points of error on appeal,
cont endi ng:

(1) The Circuit Court erred in entering the Arended
Judgnent agai nst the Ram rezes and DLNR because they are not
"appropriate parties" because they are not "inplicated" by the
Jurisdiction Order and they should be di sm ssed;

(2) The Circuit Court erred in entering the
Jurisdiction Order because it reversed the hearings officer's

no-jurisdiction order based on insufficiently conprehensive facts
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regardi ng the "agreenent of the parties” jurisdictional
under pi nni ngs; and

(3) The Circuit Court erred in amendi ng the judgnent
because it relieved G ande fromthe results of his inartful
drafting, it was based on findings beyond the bounds of reason,
and it was contrary to the limtations of HRCP Rul e 60.

I11. APPLI CABLE STANDARDS OF REVI EW

Revi ew of a decision made by a court upon its review
of an adm nistrative decision is a secondary appeal. The
standard of review is one in which this court must determ ne
whet her the court under review was right or wong in its
deci si on.

To determne if the decision under review is right or
wrong, we apply the standards set forth in HRS § 91-14(g) to
the agency's deci sion.

Kauai Springs, Inc. v. Planning Commin of Kauai, 133 Hawai ‘i 141,

163, 324 P.3d 951, 973 (2014) (citation omtted; format altered).
Hawai i Revised Statutes (HRS) § 91-14(g) (2012)

provi des:

(9) Upon review of the record the court may affirm
the decision of the agency or remand the case with
instructions for further proceedings; or it may reverse or
modi fy the decision and order if the substantial rights of
the petitioners may have been prejudiced because the
adm ni strative findings, conclusions, decisions, or orders

are:
(1) In violation of constitutional or statutory
provi sions; or
(2) In excess of the statutory authority or

jurisdiction of the agency; or
) Made upon unl awful procedure; or
) Af fected by other error of |aw, or
) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or
(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion.

—_~~
uabhw

Addi tionally,

[i]t is well settled that in an appeal froma circuit
court's review of an adm nistrative decision the appellate
court will utilize identical standards applied by the
circuit court. The clearly erroneous standard governs an
agency's findings of fact. An agency's findings are not
clearly erroneous and will be upheld if supported by

10
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reliable, probative and substantial evidence unless the
reviewing court is left with a firmand definite conviction
that a m stake has been made. The courts may freely review
an agency's conclusions of |aw.

Kauai Springs, 133 Hawai ‘i at 164, 324 P.3d at 974 (citation

omtted;, format altered).

An appellate court reviews a circuit court's
determ nation of an HRCP Rule 60 nmotion for an abuse of
di scretion. An abuse of discretion occurs where the tria
court has clearly exceeded the bounds of reason or
di sregarded rules or principles of |law or practice to the
substantial detriment of a party litigant.

Buscher v. Boning, 114 Hawai ‘i 202, 211, 159 P.3d 814, 823 (2007)

(citations, quotations, and brackets omtted)

V. DI SCUSSI ON

A Appel lants' First and Third Points of Error

Wth respect to their first point of error, Appellants
contend that the Amended Judgnent is "in error" because it
"wongly fails to identify clainms, it takes judgnent against the
wrong parties, it wongly fails to take judgnent against the
"appropriate parties,' it wongly fails to dism ss parties and
clains not disposed of, and it wongly creates exposure for
uni nvol ved parties in contravention of contract and rul emaki ng
laws.” Wth this argunent, Appellants assert that the Amended
Judgnent is defective because it does not identify "Count II."

Appel lants' primary argunents disregard the nature of
the proceedi ngs before the Grcuit Court in this case. As
det ai |l ed above, Grande sought adm nistrative relief fromthe DPP
Director's rulings against himby way of a contested case
hearing. The Ram rezes and DLNR sought to intervene in the
contested case, their request was granted, and they actively

participated in the contested case proceedings. Wen the DPP

11
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Hearings O ficer sua sponte raised the issue of subject matter
jurisdiction, the Ramrezes and DLNR argued that the contested
case should be dism ssed for lack of jurisdiction. The DPP
Hearings O ficer agreed and ruled in their favor, concl uding that
he did not have jurisdiction to conduct a contested case hearing.
Grande appealed that ruling to the Crcuit Court. In their
briefs to the Grcuit Court, the Appellants again argued that the
DPP Hearings Oficer did not have jurisdiction and that his
ruling should be affirned.

Where the only issue decided on the appeal to the
Crcuit Court (other than the attorney's fees award agai nst the
Cty) was whether the DPP Hearings Oficer had jurisdiction to
conduct a contested case hearing, and the Ram rezes and DLNR
appeared and nade argunents on that issue in the agency
proceedi ngs and the Circuit Court proceedings, we find no error
inthe CGrcuit Court's entry of judgnent against them
Appel lants cite no legal authority to the contrary. G ven
Appel lants' intervention before the DPP based on their argunents
that the case would have a "direct inpact” on them and they would
be "imedi ately affected by an adverse decision," Appellants’
argunent on this appeal that they were "totally uninvol ved,
absol utely nom nal parties” in the proceedings before the DPP
Hearings O ficer appears to be disingenuous. |ndeed, under the
appl i cabl e DPW Engi neering Rules, "'[p]arty’ neans each person or

agency properly seeking and entitled to be admtted as a party in

12
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a hearing!® . . . and any intervenor who has conplied with
Section 00-01-15 and has been admtted by the Hearings Oficer as
a party to the hearing." DPWENngineering Rules 8§ 00-01-03.

Appel  ants' argunment that the Amended Judgnent is
fatally defective because it does not specifically identify
"Count Il" is equally without nerit as the Amended Judgnent
expressly states that any and all remaining clains, if any, are
di sm ssed wi t hout prejudice.

Appel lants' third point of error, that the Grcuit
Court erred in anending the March 28, 2012 judgnment, is also
without nmerit. HRCP Rule 60(a) provides that "[c]lerica
m st akes in judgnents, orders or other parts of the record and
errors therein arising fromoversight or om ssion may be
corrected by the court at any tine of its own initiative or on

the notion of any party and after such notice, if any, as the

court orders.” "Rule 60(a) is used 'to make the judgnment or
record speak the truth and . . . to nake it say . . . what
originally was pronounced.'" VWitmn v. Witmn, 91 Hawai ‘i 468,

470, 985 P.2d 659, 661 (1999) (citing 11 Charles Al an Wi ght,
Arthur R MIller & Mary Kay Kane, Federal Practice & Procedure:
Cvil 2d § 2854, at 241 (1995)). Here, the March 28, 2012
judgnent incorrectly stated that it dism ssed "any clains

currently pending in [Gande v. Fonoi npana]," when in fact the

di sm ssal or other disposition of G ande v. Fonoi hbana was not

® Under the DPW Engi neering Rules, "Hearing" is a contested case

hearing and is defined as "a proceeding for the determ nation of the |egal
rights of specific parties which is authorized by law or rules in a manner
which is initiated by action taken or to be taken by the department." DPW
Engi neering Rules & 00-01-03.

13
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before the Grcuit Court in this case. The Amended Judgnent
correctly states that it "does not affect any clainms currently

pending in [Gande v. Fonoinpana]." As Gande submtted, and the

Crcuit Court agreed, the correction in the Amended Judgnment was
necessary and appropriate to reflect the truth of the court's
ruling, which did not purport to affect the other |law suit.

B. The Juri sdictional |ssue

Appel l ants argue that the Crcuit Court erred in
entering the Jurisdiction Order "based on insufficiently
conprehensive facts regarding the 'agreenent of the parties
jurisdictional underpinning." As is clear fromthe record, the
Circuit Court's order reflected the court's concern about how the
City proceeded in this case, and in the related case, with
respect to Gande's claimthat his home was endangered by the
unpermtted grading on Appellants' property. Wth respect to

Grande v. Fonoi nbana, the City took the position that G ande's

conpl aint should be dismssed for failure to exhaust his

adm nistrative renedies. So, as detailed above, based on the
City's representations to G ande and to the court in G ande V.
Fonoi nobana as to what those renedi es were, G ande sought
admnistrative relief fromthe DPP Director and agreed,
essentially, to hold that suit in abeyance.!® Wen the DPP
Director declined to take any action and deni ed reconsi deration,
it appears that the Gty's Corporation Counsel confirmed to

Grande that the ZBA had jurisdiction to hear an appeal. However,

10 Based on the City's representations and argunments, that case was

ultimately dism ssed, without prejudice, because Grande had not yet exhausted
his adm nistrative renmedies.

14
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after Grande filed his appeal to ZBA the Cty's attorney then
took the position that ZBA did not have jurisdiction, and noved
(successfully) for dismssal of the ZBA appeal.

The City's attorney then clarified and agreed that
Grande was instead entitled to a contested case hearing, as
provided for in the applicable adm nistrative rules, and that DPP
was nmoving forward with the arrangenents for the contested case
hearing. The assigned DPP Hearings O ficer then raised the issue
of jurisdiction (wwth the Gty taking no position at the tine),
and di sm ssed the contested case hearing for |ack of
jurisdiction. Finally, on the appeal to the Grcuit Court, the
City actively argued that the DPP Hearings Oficer had no
jurisdiction and that his Dismssal Order should be affirned. It
was on this record that the Crcuit Court noted its concern about
t he apparent changes in the City's legal position and the Cty's
failure to keep its agreenent to hold the contested case hearing,
and ordered the City to pay Gande for attorney's fees accrued in
responding to the City's argunents, as well as reversed the
Hearings O ficer's D smssal Oder.

However, the singular focus on that aspect of the
Crcuit Court's rulings disregards that the DPW Engi neering Rul es
provide for a contested case hearing under the circunstances
presented here, as the City's attorney represented and agreed
when it informed Grande that a hearings officer would be
appointed. In addition, as the Crcuit Court noted, nothing in
t he DPP Procedural Rules precludes a contested case hearing,

al t hough the regulatory framework coul d be cl earer and nore user-

15



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

friendly. This conplexity may stemin part froma reorganization
of the Cty's departnents.

Effective July 1, 1998, the devel opnent permtting
functions fromthe City's former Building Departnent, the
Department of Public Wrks (DPW, and the Departnent of
Wast ewat er Managenent, along with various other functions, were
transferred into the former DLU for the purpose of formng a
newly titled Departnent of Planning and Permtting (i.e., the
DPP) . 1! See Departnental and Agency Reports of the City and
County of Honolulu for the Fiscal Year July 1, 1998 - June 30,
1999 (1999 Departnental Reports) at 280. As part of this
reorgani zati on, DPP added a new Civil Engi neering Branch, which
cane fromthe former DPW |d. at 294.

Wth the reorgani zati on (and subsequent actions), the
various matters within the DPP's adm nistrative nmandate have
becone subject to a wde-ranging list of admnistrative rules,
which are identified (and hyperlinked) on the DPP's website as
fol |l ows:

Depart ment of Pl anning and Permtting (DPP)
Adm ni strative Rules

1. RULES OF THE BUI LDI NG BOARD OF APPEALS

2. PART 1 - RULES OF PRACTI CE AND PROCEDURE

3. PART 2 - RULES RELATI NG TO SHORELI NE SETBACKS AND THE
SPECI AL MANAGEMENT AREA

4. PART 3 - RULES OF THE ZONI NG BOARD OF APPEALS

5. RULES RELATI NG TO ADM NI STRATI ON OF CODES

6. RULES OF THE ENGI NEERI NG DI VI SI ON

7. RULES OF THE DEPARTMENT OF PLANNI NG AND PERM TTI NG FOR
PROCESSI NG AMENDMENTS TO THE GENERAL PLAN

8. PART 4 - PROCEDURES FOR REVI SI NG THE PUBLIC
I NFRASTRUCTURE MAP

9. RULES FOR PROCESSI NG AMENDMENTS TO THE DEVELOPMENT
PLANS AND SUSTAI NABLE COMMUNI TI ES PLANS

10. PROCEDURES FOR THE AMENDMENT OF STATE LAND USE

1 On January 1, 1999, the functions of the former Planning

Depart ment were also merged into the new DPP. 1999 Departnental Reports at
280.
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DI STRI CT BOUNDARI ES
11. AFFORDABLE HOUSI NG RULES FOR UNI LATERAL AGREEMENTS
12. RULES OF THE PLANNI NG COMM SSI ON
13. SUBDI VI SI ON RULES AND REGULATI ONS
14. RULES RELATI NG TO STORM DRAI NAGE STANDARDS
15. RULES RELATI NG TO SO L EROSI ON STANDARDS AND
GUI DELI NES

See City and County of Honol ul u Departnent of Planning and
Permtting, http://ww.honol ul udpp. or g/ About DPP/ What WeDo/

Adm ni strativeRul es. aspx (last visited Jan. 3, 2007).

In 1999, for exanple, DPP's Civil Engineering Branch
adopted the set of rules nunbered "15," the new Rules Relating to
Soi |l Erosion Standards and CGuidelines (adopted February 26, 1999)
(Soil Erosion Rules). An exam nation of the Soil Erosion Rules,
however, confirnms that these rules are of a technical nature and
are focused specifically on soil erosion standards and erosion
control practices; they do not purport to address any sort of
proceedi ngs before the DPP or procedures rel ated thereto.

Not ably, the Soil Erosion Rules expressly repeal the prior
standards and guidelines. Soil Erosion Rules § 1-6.

In addition, in Cctober of 1999, the DPP anended the
DPP Procedural Rules, which had been the DLU s Rul es of Practice
and Procedure prior to the departnental reorganization. As
di scussed further below, Chapter 3 of the DPP Procedural Rules
provides a nmeans to seek a determnation, i.e., a declaratory
ruling, concerning the applicability of a statute, ordinance, or
rule relating to the DPP, in accordance with HRS § 91-8. DPP
Procedural Rules § 3-1. The DPP Procedural Rules, however, do
not set forth a general neans for review of agency deci sions.
However, Chapter 4 of the DPP Procedural Rules provides for

reconsi deration of the Director's decision to "approve or deny an
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application.” DPP Procedural Rules 8 4-1. Oher parts of the
collection of DPP rules provides other neans of review including
the ZBA Rules (which are still denom nated as DLU rul es) and the
DPW Engi neering Rules (which are still denom nated as DPWrul es).

Not ably, it does not appear that the DPW Engi neering
Rul es were repeal ed, anmended or renaned subsequent to the Gty's
departnental reorgani zation.! Rather, they have been retained
by the DPP, as set nunber "6" of the DPP's adm nistrative
rules.®® Pursuant to this court's post-hearing order entered on
February 12, 2016, the Cty, G ande, and the Appellants al
reported to the court that there are no records or evidence to
suggest that the DPW Engi neering Rul es have been anended or
repealed in accordance with the procedures set forth in HRS § 91-
3 (2012). Accordingly, with respect to the matters at issue in
this case, we conclude that the DPWEngi neering Rules remain in
effect, as part of the DPP' s adm nistrative rules.

Subchapter 3 of the DPWENngineering Rules, entitled
Procedure for Appeal from Action of the Chief Engineer, and
Subchapter 4 of the DPW Engi neering Rules, entitled Hearing,
provi de for an appeal through a contested case hearing for any

person who is "specially, personally and adversely affected" by

12 Simlarly, the ZBA Rules are still entitled "Department of Land

Utilization Part 3 Rules of the Zoning Board of Appeals.” In contrast, on

Oct ober 12, 2004, DPP repealed the "Rules of the Building Departnment Governing
the Enforcement of Codes and Regul ati ons by the Building Department of the
City and County of Honolulu" (1999) and adopted "Rules Relating to

Adm ni stration of Codes of the Departnment of Planning and Permtting," which
appears as Part 4 of the DPP's Adm nistrative Rul es.

13 See City and County of Honol ulu Department of Planning and
Permitting, http://www honol ul udpp. or g/ About DPP/ What WeDo/
Adm ni strativeRul es. aspx (last visited Jan. 3, 2007).
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of action of the Director and Chi ef Engineer of the DPW whose
authority and duties were assuned by the DPP Director with the
Cty's departnmental reorganization. Pertinent provisions of the
DPW Engi neering Rul es include the foll ow ng:

§ 00-01-12 Petition. (a) Any person who is
specially, personally and adversely affected by an action of
t he Chief Engineer may submit a witten petition to the
[DPW setting forth.

(1) The petitioner's name, mailing address, and
t el ephone number.

(2) Identification of the location of the violation
or discharge by street address.

(3) The petitioner's interest in the property or if

the petitioner has no property interest, state
how t he petitioner is adversely affected by the
action appeal ed.
(4) Desi gnation of the specific applicable provision
of the ordinance or rule or regulation
(5) The action of the Chief Engineer and the date
said action was taken.
Al'l pertinent facts.
Reasons for the appeal, including a statement as
to why the petitioner believes that the Chief
Engi neer's action was based on an erroneous
finding of a material fact, and/or that the
Chi ef Engi neer acted in an arbitrary or
capricious manner, or manifestly abused his or
her discretion.

~N o

—~~
~——

§.Ob-61:14 Pre-hearing Procedure. (a) Wthin ten
days after receipt of a petition, the department shal

forward copies of the petition to all interested parties, if
any, if they are not the petitioner.
(b) The department shall, upon consultation with the

parties, set the date for the hearing on the appeal and the
public hearing, and if witten briefs are to be submtted
schedul e the dates on which are due the opening brief,
answering brief, and reply brief. . . .

(c) Motions to the Hearings Officer and supporting
opposi ng, and reply nmenoranda may be submitted by the
parties as they deem appropriate, except that the Hearings

Officer will not accept any motion or menmorandum submitted
|l ess than seven days prior to the schedul ed hearing date for
the appeal

§ 00-01-15 |Intervention. (a) The Hearings Officer
shall consider and act upon applications to intervene.

(c) Applications to intervene shall be disposed of
as follows:

(1) Intervention shall be granted to an applicant
who demonstrates that such applicant will be so

directly and i mmedi ately affected by an adverse
deci sion that such applicant's interest in the
proceeding is clearly distinguishable fromthat
of the general public.

(2) Intervention may be denied in the sound
di scretion of the Hearings Officer when it
appears that the position of the applicant is
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substantially the same as that of a party
already admtted to the proceeding.

8§ 00-01-17 Procedure. (a) The hearing shall be
conducted in conformty with the applicable provisions of
Sections 91-9, 91-10, and 91-11, Hawaii Revised Statutes.

(b) The hearings before the Hearings Officer shal
be open to the public in accordance with the provisions of
Chapter 91, Hawaii Revised Statutes.

(c) The hearings shall be conducted as a contested
case under Chapter 91, Hawaii Revised Statutes, as it may be
amended.

While these rules refer to an appeal froman action of

the "Chief Engineer,"” a pragmatic readi ng of the General

Provisions in Chapter 1 of the DPWENngineering Rules, in |ight of
the Gty's departnental reorganization, makes clear that the DPP
Director's actions in this case were taken in his role as

successor to the Chief Engineer of the former DPW Chapter 1 of

t he DPW Engi neering Rul es provides, inter alia:

8§ 00-01-01 Purpose of Subchapter; Statenent of
Policy. The purpose of this chapter is to establish
procedures on the inplementation and enforcement of permits
by the departnment for drainage, flood, pollution control
gradi ng, soil erosion and sedi ment control programs; and
provi sions for the public and others [to have] the
opportunity for participation

§ boloi-os Definitions. As used in this Chapter:

"Action of the Chief Engineer" means a decision
rendered on an enforcement order or a permt pursuant to the
Dr ai nage, Flood and Pollution Control Ordi nance, Chapter 14,
Article 12, or the Grading, Soil Erosion and Sedi ment
Control Ordinance, Chapter 14, Articles 13 through 16, [ ROH]
(hereinafter "Drainage, Flood and Pollution Contro
Ordi nance" and "Grading, Soil Erosion and Sedi ment Contro
Or di nance").

"Chi ef Engi neer" nmeans the Director and Chief
Engi neer, Departnment of Public Wrks, City and County of
Honol ul u, or his duly authorized agent.

"Hearing" means a proceeding for the determ nation of
the legal rights of specific parties which is authorized by
law or rules in a manner which is initiated by action taken
or to be taken by the departnent.

"Hearings Officer" neans the person who hears and
deci des an appeal of the Chief Engineer's decision

Here, the Notice of Violation issued to the Ram rezes

and DLNR for, inter alia, grading without a permt, was issued by
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Mlton T. Kono (Kono) for the DPP Director and cited violations
of Chapter 14, ROH, Section 14-14.1(a) and 14-13.5(f). Kono al so
signed the designation of the violations as "corrected" based on
the notation that "M guel Ramrez, is now a cooperator with the
[WOSWCD] ," clearly in reference to the exclusion stated in ROH

8§ 14-13.5(d). See, supra, n.2. After Gande's attenpt to get

judicial relief in Gande v. Fonoi nbana was rejected on the

grounds of failure to exhaust adm nistrative renedies, G ande's
Decenber 18, 2003 letter to the DPP Director sought enforcenent
action by the DPP based on alleged violations of over thirty
requi renents of the Gty's grading ordi nance, RCH Chapter 14,
Articles 13-16.

Al t hough characterized by the City as a request for
declaratory ruling pursuant to Chapter 3 of the DPP Procedural
Rul es, Grande was clearly seeking action by the DPP, not solely a
declaration. Chapter 3 of the DPP Procedural Rules, which was
repeatedly referenced by the City, is entitled "Declaratory
Rul i ngs" and provides in part:

§ 3-1 Who may petition. Any interested person may
petition the director for a declaratory ruling as to the
applicability of any statute or ordinance relating to the
department, or of any rule or order of the departnment.

There was, arguably, no question or controversy as to
whet her the subject ordinances applied to the grading of the
Landfill by the Ramrezes. Guande's letter conplaint is replete
with citations to applicable ordinances, as well as his requests
that DPP enforce them and the factual grounds for enforcenent.
| ndeed, the February 18, 2004 decision on behalf of the DPP

Director assunes the applicability of the ordi nances and
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addresses the facts, determning, inter alia, that "there is
insufficient information for the Cty to conclude that the

| andfill endangers abutting properties or alters the general

drai nage pattern with respect to abutting properties" and that
the grading of the Landfill is subject to the jurisdiction of
WOSWCD i n accordance with ROH Chapter 14, Article 13. G ande's
March 19, 2004 request for reconsideration simlarly requested
action by the City, i.e., that the Gty assume jurisdiction over
the Landfill and undertake enforcenment action, based on

addi tional evidence submtted by Gande. The DPP Director's
August 19, 2004 deci sion denying reconsi deration again determ ned
that the evidence was insufficient and refused to take any
enforcenent action, deferring to WOSWCD, pursuant to the
appl i cabl e ordi nance.

The DPP Director's October 23, 2006 rejection of any
further reconsideration of G ande's original conplaint, based on
suppl enental information provided by G ande, explained that
"[t]he Cty has a | ong-standing practice of considering a grading
Notice of Violation (NOV) noot, if Section 14-13.5 Excl usions
(City revised ordinances) is [sic] or can be nade to be
applicable to a situation"” and informed G ande that the City
"rendered M. Ramrez's NOV noot and the file closed."

In light of the above, we conclude that the DPP

Director's decision rejecting Gande's request for enforcenent of

14 As the Hearings Officer did not reach the nerits of the DPP

Director's decision, we express no opinion as to whether the requirements set
forth in either the first part or the second part of the applicable ordinance,
ROH § 14-13.5(d), have been met.
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ROH Chapter 14 was an action of the DPP Director in his role as
t he successor to the Chief Engineer, as described in DPW
Engi neering Rules 8 00-01-03, even if it also could be construed
as a declaratory ruling. |In addition, we conclude that the
contested case hearing procedures set forth in Subchapters 3 and
4 of the DPWENngi neering Rules, on the petition of "[a]ny person
who is specially, personally and adversely affected by [such]
action," were intended to provide an admnistrative renedy to
persons such as Grande under the circunstances of this case.
DPW Engi neeri ng Rul es 88 00-01-01, 00-01-03, and 00-01-12.
| ndeed, the DPW Engi neering Rules also provide for the
intervention by "an applicant who denonstrates that such
applicant will be so directly and i medi ately affected by an
adverse decision that such applicant's interest in the proceeding
is clearly distinguishable fromthat of the general public."
DPW Engi neering Rul es §8 00-01-15. Notably, Appellants argued
that this provision applied to them and they were granted
intervenor status in the contested case hearing pursuant to this
provi si on.

We conclude that the Hearings Oficer erred when he
di sregarded the adm nistrative renedies provided in the DPW
Engi neering Rules for a person who is adversely affected by an
action of the DPP Director exercising his powers as the successor
to the Director and Chief Engineer of the DPW and focused solely
on the Cty's treatnent of G ande's conplaints as petitions for
declaratory relief, while ignoring or rejecting the Gty's

treatnent of the DPP Director's decision, as an action subject to
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the contested case hearing rules. Thus, we also concl ude that
the Hearings O ficer erred when he concluded that he did not have
jurisdiction to reviewthe DPP Director's decision — as set forth
in his February 18, 2004, August 19, 2004, Cctober 23, 2006
letters — not to assune jurisdiction over the Landfill and

undert ake enforcenent action.

Appel l ants' argunents to the contrary are unavailing.
Appel l ants argue that there could be no "agreenent of the
parties" regarding a contested case hearing because they were
parties and they did not agree. This argunent ignores, however,
that the contested case was initiated, pursuant to DPW
Engi neering Rul es 88 00-01-12 and 00-01-14, prior to their
i ntervention, pursuant to DPW Engi neering Rules § 00-01-15.
Wiile the Cty and Grande "agreed" to the conduct of a contested
case hearing to review the DPP Director's actions concerned
al l eged grading violations, the treatnment of this renedy as an
"agreenent" is overenphasized, as it fails to acknow edge t hat
t he DPW Engi neering Rules provide for a contested case hearing.?®
Appel l ants further argue that there is no rule recognizing the
exi stence of a contested case hearing procedure followng a
declaratory ruling. Wile apparently recognizing the DPP
Director as the successor to the DPW Chi ef Engineer in otherw se
adm ni stering, enforcing, and interpreting ROH Chapter 14,

Appel  ants do not acknow edge or accept the continued

applicability of the DPWEngi neering Rules. Appellants cite no

15 Accordi ngly, we need not address Appellants' argunment that this

"agreement" is not enforceable pursuant to the | aw of contracts.
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authority barring admnistrative review of an agency deci sion by
contested case hearing pursuant to duly promul gated rules, even
if the decision is in the nature of a declaratory ruling, and we
find none. Arguably, absent proceeding in accordance with the
DPW Engi neering Rules providing for a contested case heari ng,
Grande woul d have failed to exhaust all available adm nistrative

remedies. See Citizens Agai nst Reckl ess Dev. v. Zoning Bd. of

Appeal s of Honolulu, 114 Hawai ‘i 184, 196-97, 159 P.3d 143, 155-

56 (2007); Kona O d Hawaiian Trails G oup By & Through Serrano v.

Lyman, 69 Haw. 81, 91-92, 734 P.2d 161, 167-68 (1987).

Accordi ngly, we conclude that the Grcuit Court
correctly concluded that the Hearings Oficer erred in his
determ nation that he | acked subject matter jurisdiction, albeit

for different reasons. See Survivors of Medeiros v. Maui Land &

Pi neapple Co., 66 Haw. 290, 293, 660 P.2d 1316, 1319 (1983).

V. CONCLUSI ON

For the reasons set forth above, we affirmthe Crcuit
Court's January 18, 2013 Anended Judgnent; as ordered by the
Circuit Court, this case is remanded to the DPP for the conduct
of a contested case hearing before a new hearings officer.
DATED: Honol ul u, Hawai ‘i, January 20, 2017.
On the briefs:

Thomas R G ande Presi di ng Judge
for Appellant-Appell ee

Al an F. Suenat su
for Appellees-Appellants Associ at e Judge

W nston K. Q Wng

Deputy Cor poration Counse
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